DECEMBER TERM, 1855, 


AT RALEIGH. 


RICHARD BROTHERS and others v. ISAAC S. HARRILL, Admr. 


1. To convert a deed, absolute upon its face, into a security for a debt in 
the nature of a mortgage, so as to give a right to redeem, besides 
parol admissions that the deed was intended as a mere security, 
there must be facts, dehors the deed, inconsistent with the idea of an 
absolute conveyance, and proof of fraud, oppression, ignorance or 
mistake, so as to account for the conveyance being absolute when 
such was not the intention. 


2. Although there be some facts, dehors the deed, that tend to show a 
trust, yet if there be other facts perfectly consistent with the idea of 
an absolute sale, and the repugnancy between the trust sought to be 
established and the terms of the written instrument is still un- 
explained, a court of equity will not interfere with the legal rights 
of the party by an injunction. 


3. An injunction to stay the execution on a recovery at law in an action 
of detinue is as much an ordinary injunction as one to stay an 
execution on a judgment for money. In both instances they come 
within the rules governing ordinary injunctions, unless irreparable 
injury be alleged. 


Apprat from a decree of the Court of Equity of Garrs 
County continuing an injunction to the hearing by his Honor 
Judge Saunders. 

The facts of the case sufficiently appear from the (210) 
opinion of the Court. 


Heath, for the plaintiffs. 
Smith, for the defendant. 


Pearson, J. The distinction between an “ordinary injunc- 
tion” to stay an execution upon a judgment at law and a 
“special injunction” to prevent irreparable injury is settled. 

In our case the defendant has established his title to the 
slaves by a judgment at law, and the plaintiff seeks to stay 
execution upon an alleged equity. There is no suggestion of 
irreparable injury, and the question now before us is, shall the 
legal owner be allowed to take possession of his slaves, or 
must he be required to permit them to remain in the posses- 
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sion of the plaintiffs until their alleged equity is passed upon ? 
In other words, this is “‘an ordinary injunction,” in regard to 
which the rule is “the injunction is dissolved as a matter of 
course upon the coming in of the answer, unless the equity is 
confessed, or (according to our practice) unless the answer is 
defective in not responding to a material allegation, or is 
unfair or evasive, so that exceptions to it would be sustained.” 
Lloyd v. Heath, 45 N. C., 39; Capehart v. Mhoon, Lb., 31. 

His Honor in the Court below sends a statement as follows: 
“The bill charges that in 1849 complainant sold to the intes- 
tate six slaves and executed to him separate bills of sale; that 
the consideration was $13,000, for which the deceased exe- 
cuted his note for $500, with the understanding that the de- 
ceased was to sell two of the slaves, pay off the complainant’s 
debts and then re-convey the other slaves to the children of 
complainant. It further charges that complainant was much 
embarrassed and of dissipated habits; that intestate was an 
officer at the time and had claims in his hands for collection 
against complainant. It further charges that intestate did sell 
two of the slaves for $900, paid off the debts and induced com- 
plainant to give up the note of $500, on the assurance that 

intestate had or would execute the deeds to complain- 
(211) ant’s children; that complainant retained possession of 

the slaves, and that the administrator had sued and 
recovered judgment at law for value of slaves, and thereon 
intended to sue out execution. Prays for an injunction, 
etc., ete. 

“The administrator answers; admits complainant’s being 
indebted; that the intestate, an officer, had claims against 
complainant. _He admits sale of negroes at the price of 
$13,000, the note of $500, the bills of sale ; that they were not 
recorded during life of intestate, and that complainant re- 
tained possession of the slaves, but he says the sale was abso- 
lute; that the note of $500 was given in payment and not as 
security ; that the intestate sold two of the slaves at $900; has 
paid off debts of complainant to at least the sum of $13,000, 
the vouchers for which were given up to complainant; says 
nothing as to note of $500 ; admits complainant’s being greatly 
in debt ; that he was subject to intoxication, but sane at the sale 
and settlement; and admits that intestate had said it was his 
intention to re-convey negroes to children of complainant as a 
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ift and not under the contract, ete., etc.,” and concludes 
#1 > ? ’ 


“Considering the foregoing facts, it is ordered that the in- 
junction be continued to the hearing,” ete. If his Honor con- 
sidered this as a “special injunction,” where the bill is allowed 
to be read as an affidavit on the part of the plaintiffs, he was in 
error, for there is no suggestion of irreparable damage, and 
the defendant had established his right by a judgment at law. 
This distinction is based on a general principle, and the rule 
applicable to “ordinary injunctions” is not confined to cases 
where the collection of a debt is enjoined, but embraces all 
eases where the defendant in equity has established a right 
by a judgment at law. Reed v. Kinnaman, 43 N. C., 18, was 
decided upon its “peculiar circumstances”; and to prevent 
misconception, that fact is particularly noticed in Lloyd v. 
Heath, supra. We are consequently at a loss as to the sense 
in which his Honor uses the word “facts” in the statement 
sent. At this stage of the proceeding (there being no proofs) 
only such matters are to be considered facts as are 
admitted by the answer. The other matters set out in (212) 
the statement are allegations merely. 

After a careful perusal of the bill and answer we do not 
concur with his Honor in reference to the facts and allega- 
tions. Nor do we concur in his conclusion at this stage of the 
proceeding. 

The facts are: In 1849 the plaintiff Richard, being much 
in debt and of dissipated habits, executed to defendant’s intes- 
tate, who was a constable and had in his hands for collection 
several debts against him, three bills of sale of the same date, 
all absolute on their faces, without any condition or trust and 
with general warranty: one for Willis and Augustus, in con- 
sideration of $800, the receipt whereof is acknowledged ; one 
for Maria and Minerva, in consideration of $300, the receipt 
whereof is acknowledged; and one for Nat and Ceney, in 
consideration of $200, the receipt whereof is acknowledged ; 
and the intestate of defendant executed to plaintiff Richard 
a bond for $500, and undertook to pay his debts to an amount 
equal to the value of Willis and Augustus, it being supposed 
that these two slaves could be sold for an amount sufficient to 
pay his debts. Afterwards the defendant’s intestate sold these 
two slaves for $900, which he applied to the payment of the 
debts ; the other slaves were left in the possession of the plain- 
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tiff Richard, who still has them in possession. ‘The bills of 
sale were not registered in the lifetime of the intestate, who 
died in 1854, when they were found among his papers. The 
defendant administered upon his estate, had the bills of sale 
registered, and obtained against the plaintiff Richard a judg- 
ment in an action of detinue. 

The plaintiffs allege that the slaves were not sold by the 
plaintiff Richard to the defendant’s intestate, and although 
the bills of sale are absolute on their faces, yet in fact the 
intention and understanding was to pass the title to defend- 
ant’s intestate in trust to make sale of as many of the slaves as 
would pay the debts, and then to re-convey such of them as 
were unsold and any surplus that might remain of the price 

of those that should be sold (after paying all the debts) 
(213) to the children of Richard; that the bills of sale and 

the $500 note were all drawn and executed at the in- 
stance of defendant’s intestate, in whom the plaintiff Richard 
had the most implicit confidence. They further allege that 
after the sale of Willis and Augustus the defendant’s intestate 
induced the plaintiff Richard to deliver up to him the note of 
$500 upon an assurance “that he had destroyed the bills of 
sale and that they would never be again seen by the said 
Richard or any one else.” 

There is no allegation, as is set out in the statement of his 
Honor, that the $500 note was surrendered “on the assurance 
that intestate had or would execute the deeds to complainant’s 
children.” 

The defendant positively denies that there was any such 
understanding, confidence or trust; on the contrary, he avers 
that the slaves were sold by the plaintiff Richard to his intes- 
tate, absolutely and without any qualification, for the con- 
sideration of $1,300, which he avers was a full and fair price, 
and was paid by his intestate in the discharge of debts of the 
plaintiff Richard, which fact he avers as of his own knowledge, 
because he says he was present when his intestate and plaintiff 
Richard had a settlement, and his intestate produced vouchers 
for debts paid to an amount exceeding $1,300. These vouchers 
were judgments, notes, ete., against the plaintiff Richard 
which had been paid by defendant’s intestate, as appeared 
by the receipts endorsed, and at the conclusion of the settle- 
ment these vouchers were delivered up to plaintiff Richard, 
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who was cool and seemed to understand the business. He says 
nothing further in regard to the $500 note, leaving it to be 
inferred that it was included in the vouchers, amounting to 
$1,300 and upwards, which were delivered to the plaintiff 
Richard ; but he admits that he heard his intestate express the 
intention to sell the slaves and with the proceeds to pay off the 
debts of the plaintiff Richard and to apply the surplus, if any, 
to the use of his children, who are the other plaintiffs ; “but it 
was never spoken of by him as an obligation or duty growing 
out of his purchase, but only as a purpose of his own. 
Afterwards, however, one of the slaves was badly in- (214) 
jured by being burned, and respondent heard his intes- 

tate say there would be nothing left to bestow upon the chil- 
dren. Respondent understood these as no other than gratui- 
ties intended by him.” 

It is settled that to convert a deed, absolute upon its face, 
into a security for a debt in the nature of a mortgage, so as to 
give a right to redeem, besides parol admissions that the deed 
was intended as a mere security, there must be “facts dehors,” 
inconsistent with the idea of an absolute conveyance, and 
proof of fraud, oppression, ignorance or mistake, so as to 
account for the conveyance being absolute on its face, when 
such was not the intention. Under this doctrine the party is 
allowed to set up in himself an equity to redeem against a 
deed absolute upon its face. Whether his children can be 
allowed to set up a trust so as to entitle them to call for a con- 
veyance has never been decided. That would seem to violate 
the maxim: a deed shall not be added to, varied or explained 
by parol proof. Upon this, however, we are not at liberty 
now to express an opinion. As the case stands there is no 
admission of any such trust in opposition to the face of the 
deed, and there are no facts dehors inconsistent with the idea 
of an absolute purchase. True, there are three bills of sale, 
when one would have answered the purpose. It is also true 
that the vendor was allowed to retain possession of all the 
slaves except two; and it is also true that the vendee, the intes- 
tate, had expressed an intention to bestow as a gratuity upon 
the children of the vendor any surplus that might remain 
after paying off his debts; but, on the other hand, the price 
paid was a full and fair one, and there is a positive amount of 
debts paid and the surrender of vouchers upon a settlement to 
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an amount sufficient to cover the value of the property. In 
this stage of the case, therefore, there is no reason why the law 
shall not prevail and the legal owner be allowed to take pos- 
session of his property, subject to any equity that the plaintiffs 
may hereafter be able to establish. 

The injunction ought to have been dissolved. 

PER CURIAM. Interlocutory decree reversed. 








(215) 
HENRY W. ADAMS, Admr. of J. M. COILA, v. JOHN A. ADAMS 
and others. 


Where a testator having a brother and sister his next kin, the brother 
having two daughters and the sister three sons, devises in several 
preceding clauses estates to the brother and to the sister, and to the 
children of each respectively, and gives to the brother and sister no 
other estate or interest in any part of the will, and concludes with a 
residuary clause as follows: “The rest and residue I wish to be 
equally divided between the children of my brother, J. 8. C., and my 
sister, N. A. A.”: Held, that the words “the children of” are to be 
understood in the last sentence of the clause that both families of 
children take per capita, and that N. A, A. takes no interest under 
that clause. 


CavsE removed from the Court of Equity of Breaurort 
County. 

This was a bill filed by Henry W. Adams, the administra- 
tor with the will annexed of John M. Coila and as the hus- 
band of Nancy A. Adams, against the legatees under said 
will, praying the advice of the court of equity as to the con- 
struction and the proper manner of executing the provisions 
of the will. The following is a copy of the will: 

“Ttem 1. I lend unto my sister Nancy Amanda Adams 
during her natural life one improved lot in the town of Bath, 
N. C., known in plan of said town as lot No. 31, and at her 
decease I give the same to her son William Adams forever. 

“Ttem 2. I lend to my sister Nancy Amanda Adams during 
her natural life one unimproved lot in the town of Bath, 
N. C., known in the plan of said town as lot No. 29, and at 
her decease I give the same to her son William Adams for- 
ever. 
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“Ttem 3. I lend to my sister Nancy Amanda Adams one 
tract or parcel of land lying and being on Chicod creek, Pitt 
County, N. C., adjoining the lands of Nathaniel Harding, 
James Paramore and others, during her natural life, and at 
her decease I give the same to her lawful children forever. 

“Ttem 4. I lend to my sister Nancy Amanda Adams one 
tract or parcel of land lying on Chicod creek, Pitt County, 
N. C., adjoining the lands of Henry Galloway, John 
Boyd and others, during her natural life, and at her (216) 
decease I give the same to her lawful children forever. 

“Item 5. I lend to my brother Jahleel Smith Coila one 
tract or parcel of land lying at the head of Duck creek, Beau- 
fort County, N. C., adjoining the lands of John Pilly, Sr., 
Robert Latham and others, during his natural life, and at his 
decease I give the same to his lawful children forever. 

“Item 6. I give to my nephew William Adams three 
hundred dollars, which sum I wish to be judiciously expended 
in his education. 

“Item 7. The rest and residue that I may die possessed of 
I wish to be equally divided between the children of my 
brother Jahleel Smith Coila and my sister Nancy Amanda 
Adams.” 

The children of Mrs. Adams are John A. Adams, William 
A. Adams and Henry E. Adams, who are infants and are 
made parties to this bill, defending by their guardian ad litem. 

The children of Jahleel Smith Coila and Ellen and Ro- 
sanna Coila, who are also infants and are made parties 
defendant, defending by their guardian ad litem. 

The questions propounded in said bill are: 

1st. Whether Nancy Amanda Adams takes anything under 
the seventh clause of the above will ? 

2d. In ease she is entitled, what proportion is she entitled 
to? Whether one-half or one-third ? 

The defendants by their guardian answered, professing no 
knowledge of the matter set out in the will and exhibit, but 
submitted their interests to the judgment of the Court. 

The cause was set down for hearing on the bill, answer and 
exhibit, and removed to this Court by consent. 


Donnell, for the plaintiffs. 
No counsel appeared for the defendants in this Court. 
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Nasu, C. J. The bill is filed to procure a construction of 
see. 7 of John M. Coila’s will. The will contains 

(217) seven items. The first five are of the same character 
as to the interest devised. The sixth is a pecuniary 
legacy, and the seventh disposes of the residue of the testator’s 
estate. It is as follows: “The rest and residue that I may die 
possessed of I wish to be equally divided between the children 
of my brother Jahleel Smith Coila and my sister Nancy 
Amanda Adams.” The difficulty is to ascertain who are the 
persons entitled to this residue. As to the children of Jahleel 
Smith Coila there is no doubt as to their right, and the only 
question for our decision is, is Mrs. Nancy Amanda Adams 
entitled to any interest in it? or are her children entitled to 
it? The leading rule in the construction of wills is to ascer- 
tain the intention of the testator, which must govern if not 
contrary to law; and to find this intention the whole will 
must be examined, and it becomes often necessary to do so. 
If this rule be observed in this case, the intent of the testator 
is made plain. He had a brother, Jahleel Coila, and Mrs. 
Adams, his sister, to whom he devises land in the five first 
clauses of the will, and in each case gives to them but a life 
estate, the remainder being devised to their children. From 
some cause he does not give any of his rea] estate in fee to 
either his brother or his sister, and their children appear to be 
great objects of his bounty. In the first and secoud clauses 
of the will William Adams, the son of Nancy A. Adams, is 
the devisee in remainder; in the third and fourth all the law- 
ful children of Mrs. Nancy A. Adams are the devisees in 
remainder. In the fifth clause a similar disposition is made 
of the remainder of the land devised to the brother. Through- 
out these dispositions of the land property devised to his 
brother and sister it is obvious from some cause or other it 
was not the intention of the testator to put it in their power 
to defeat his intentions as to their children. In the seventh 
clause, the one we are considering, the testator leaves no doubt 
as to the children of his brother: the brother is to have nothing 
of the residue; and though not equally clear as to Mrs. 
Adams, it is sufficiently so to show the intention that his sis- 
ter should take nothing, but her children should take. 

(218) Why there should be a difference in this clause, while 
in every other there is a perfect equality in the nature 
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of the interest devised to each of them, is not obvious. The 
plaintiff and his wife take nothing of the residue, but it is 
to be divided equally per capita between the children of the 
brother J. S. Coila and those of his sister Mrs. Nancy Amanda 


Adams. 
PER CURIAM. Decree accordingly. 


Cited: Howell v. Tyler, 91 N. C., 213. 








DUNCAN CROMARTIE and others v. JAMES ROBISON and others. 


A bequest of “all my slaves” to the testator’s wife during her life, and 
then “I give and bequeath said slaves (with the exception of those I 
acquired by intermarriage with her, those that I received in the 
division of my father’s estate—old Joe and Ferryman Jim) to W. J. 
and E.,” with this clause in connection, “My will and desire is that 
the hereinbefore excepted slaves be hired out, ete., to raise a fund 
for their transportation to Liberia,” accompanied with a strict in- 
junction upon the executor to raise the means for their transporta- 
tion, was held to mean that the intention of the testator was to 
liberate all the slaves that he got by his marriage and their increase 
since his marriage, and all the slaves he received from his father’s 
estate and the increase of such since he received them, and old Joe 
and Ferryman Jim. 


Cause removed from the Court of Equity of Brapen 
County. 

James J. McKay died in September, 1853, having made 
his last will and testament, which was duly admitted to pro- 
bate in the County Court of Bladen, where the testator was 
domiciled. William J. McKay was appointed executor 
therein, who renounced the office. His wife, Mrs. Eliza 
Anne McKay, was also appointed executrix, but she died be- 
fore the death of her husband. The office of executor having 
therefore become vacant, the defendant James Robison was 
appointed by the said Court administrator with the will an- 
nexed, and possessed himself of all the estate and assests of 
the testator, among which was a large number of 
slaves, some of whom he had obtained by marriage (219) 
with the said Anne Eliza, some from the estate of his 
father, and others he had acquired by purchase. The ques- 
tions raised in this case grow out of the following provisions 
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of the will: “9th. I give and bequeath to my wife E. A. 
McKay my household furniture and other articles of perisha- 
ble property, absolutely, to be disposed of at her pleasure; 
and give and bequeath to my said wife all my slaves during 
her widowhood ; on the termination of her widowhood I give 
and bequeath said slaves (with the exception of those I ac- 
quired by intermarriage with her, those that I received in the 
division of my father’s estate, old Joe and Ferryman Jim) to 
William J. McKay, John L. MeKay and Emily S. Kemp, to 
be equally divided between them ; but it is my will and desire 
that the share of slaves hereby bequeathed to Emily 8. Kemp 
belong to her during her life, and after her death shall be 
equally divided among her children.” 

“10th. It is my will and desire that the slaves hereinbefore 
excepted be hired out by my executors for two or three years 
in order to raise a fund for their transportation to the Colony 
of Liberia; and as soon as that object can be effected my ex- 
ecutors are hereby strictly enjoined to take the requisite 
means for the transportation of said slaves to Liberia, under 
the direction and patronage of the Colonization Society.” 

Elizabeth A. McKay, John L. McKay and Emily S. Kemp, 
the legatees above mentioned, all three died in the lifetime of 
the testator. 

Emily S. Kemp left her surviving several children, who 
are parties plaintiff. 

John L. McKay left a daughter, Mary Anne, who inter- 
married with Duncan Cromartie, and another daughter, Eliza 
P. McKay, who are parties plaintiff also. 

The bill is filed against the administrator with the will an- 
nexed for an account, and for the payment of the legacies 
according to the will; and it is contended that only the slaves 
that came to the testator originally by his marriage and those 

that originally came from his father’s estate, without 
(220) the increase of either class, embrace the persons to be 
manumitted. 

By an amendment of the pleadings the Attorney-General 
was made a party defendant to protect the interests of the 
persons entitled to their freedom and of the Colonization 
Society, and he insisted that all the individuals composing 
the classes falling within the exception, and their increase, 
are entitled to emancipation. 
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James Robison, the administrator, married Eliza, one of 
the daughters of Emily S. Kemp, and his answer as adminis- 
trator, also that of himself and wife, are filed. He sets forth 
the several classes of the negroes as above specified, with the 
names of each and their increase, also the names of those 
not contained in the exception; and states that all the slaves 
were hired out till the first Monday in February, 1856, that 
is, for two years, and he states the amount for which they 
hired. He admits there are difficulties in the way of arriving 
at the intention of the testator in respect of the slaves entitled 
to their freedom, and desires the advice and instruction of 
the Court on the subject, submitting to perform such decree 
as the Court may make in the premises. 

The cause was set down for hearing on the bill, answer and 
exhibits, and sent to this Court by consent. 


Reid and McDugald, for the legatees. 
Shepherd, for the administrator. 
C. G. Wright, for the Colonization Society and the slaves. 


Prarson, J. The counsel on both sides supposed that 
Caffee v. Davis, 54 N. C., 1, had an important bearing upon 
our case. In that they are mistaken. Ours is a mere ques- 
tion of construction, 7. ¢., what slaves did the testator intend 
to set free? So we are not at liberty to enter the broad field 
of discussion or go into an examination of the many cases 
cited in support of and in opposition to Caffee v. Davis. It 
is proper, however, to say we think the decision in that case 
can be sustained, both upon the reason of the thing and by the 
analogy of the cases in regard to the increase of female 
slaves, whereby the principle is settled that the increase (221) 
does not, as in case of other chattels, belong to the 
owner of the mother at the birth, but passes with her to the 
remainderman, and by parity of reason passes with her into a 
condition of freedom. When the title to herself is given to 
her—in other words, when she is set free after the determina- 
tion of a particular estate—the increase during that time goes 
with her, because the taker of the first estate is excluded by 
the rule above stated in regard to slaves. 

We think proper also to say, in putting a construction upon 
the will now before us, we have a single eye to the intention 
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of the testator, without reference to the notion that Courts 
should favor charities and lean in favorem libertatis; for, 
however humane we may suppose the feeling that prompts, 
it is not established that public policy favors the emancipa- 
tion of our slaves; and although the principles of the common 
law look with favor upon the transition of a bondsman or vil- 
lain to the state and condition of a free white man, yet very 
different considerations may be involved when the question 
is between the condition of a slave and that of a free negro. 

But, as we have said, ours is a question of construction. 
The testator seems to have divided off his slaves into three 
classes: those acquired by his marriage, those received from 
his father’s estate, and those that he had bought. His inten- 
tion was to set free the first two classes, not as individuals, 
but as stocks, answering to a general description, so as to 
include the whole—young as well as old, child as well as 
parent, all together—as classes, comprising the family ne- 
groes of his wife as well as of himself. Hence, in reference 
to these two classes, he sets out no names; but when he comes 
to the third class, and wishes to make an exception out of it, 
he names “old Joe and Ferryman Jim.” They are to be 
set free, as exceptions out of a class, and are particularly 
named. In regard to the others, they are to be set free as 
classes or stocks under a general description. 

This conclusion is supported by several other con- 
(222) siderations, which will suggest themselves to every 
one who peruses the will. 

Although there may be a difference of opinion in regard to 
the question whether it is not a mistaken charity to turn a 
slave into a free negro, certain it is that the testator professes 
and supposed he was doing a humane act. An intention to set 
the whole class free is consistent with this idea, for then 
grandparents, parents and children all go together. But an 
intention to liberate only the old negroes, taken in connec- 
tion with the words “my executors are hereby strictly en- 
joined to take the requisite means for the transportation of 
said slaves to Liberia under the direction and patronage of 
the Colonization Society,” is a mockery! A decent regard 
for the memory of the testator forbids any such supposition. 
The laws of our State allow old negroes who are emancipated 
for meritorious services to remain here. In the name of hu- 
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manity, if the intention was to liberate only the old negroes, 
why did the testator require them to be separated from their 
children and grandchildren; to be torn away from the place 
“where they were raised” and sent as exiles to Liberia? 
Such could not have been the intention. ‘The purpose was 
to direct all the family negroes, in the largest sense of the 
words, to be sent to Liberia; and in so doing he intended to 
aid and take part in the great and philanthropic purposes of 
the noble society to whose patronage he committed them. 

The strict injunctions given to his executors in regard to 
this bequest, besides tending to show that it was looked upon 
and had more importance attached to it than the emancipation 
of a few old negroes would have called for, suggests this 
further consideration: William J. McKay, a brother of the 
testator, is one of the executors and under the will is entitled 
to a third part of all the slaves except those who are to be 
emancipated ; so he had a direct interest in the question ; and 
as the fund was a very large one, it may be the testator 
deemed it proper to give this strict injunction, for fear that 
the interest of the executor might tempt him to disre- 
gard his duty, whereas such special instructions would (223) 
scarcely have been given if the fund had been of small 
value. 

Again, the slaves who are to be emancipated are directed 
to be hired out for two years, so as to raise a fund to pay 
the expense of transportation. The hire of the whole will pro- 
duce a fund adequate for that purpose, but the hire of the old 
negroes will scarcely support them during the two years. 

Again, when he made the will the testator supposed his 
wife might outlive him, yet he gives her a life-estate in all 
the slaves, as well those who are to be set free as those who 
are disposed of as property. If the old negroes only were to 
be sent to Liberia, why keep them here until the death of his 
wife? The interposition of a life-estate is inconsistent with 
the supposition that the old negroes, personally and as indi- 
viduals, were the objects of the testator’s bounty (many of 
whom would probably not live to enjoy it), but agrees very 
well with the supposition that the intention was to include all 
of both stocks, so as to mean “after my wife and myself are 
both dead, I intend to liberate all our family negroes; and as 
the descendants are to be free, my purpose will be effected, 
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although some of the old ones may die before the period ar- 
rives.” 

The conclusions which Courts are enabled to form in cases 
like the present, in regard to the intention of the testator, 
it must be confessed are to some extent mere conjectures; 
being inferences from other parts of the will, or from its gen- 
eral scope, pressed into service to show the meaning of an am- 
biguous expression. For this reason it is a relief to find that 
our conclusion is supported by a decision of this Court in a 
case where the words of the will were nearly the same as 
those we are now considering. Long v. Long, 6 N. C., 19. 
The testator married in 1794, and acquired several slaves 
by his wife. She had issue, two daughters, and died. The 
testator died in 1809. His will contains this clause: “I give 
and bequeath to my two daughters all my negroes, together 
with the future increase which came by my dear departed 
Rebecca, their mother. ” It was held that the daughters were 

entitled to all the negroes which were born of that 
(224) stock after the testator received them. The Court 

found the words future increase somewhat in the way; 
but conclude, “It appears to the Court that it was the inten- 
tion of the testator by this clause to give to his daughters the 
increase of the negroes which came by his wife. The expres- 
sion used by the testator will be understood in common par- 
lance as comprehending the increase. He speaks of the ne- 
groes generally as stock, without particularizing them by 
names; which circumstance is favorable to the idea that as 
stock is to be diminished by death, so it must be kept up and 
supported by its natural increase.” 

It must be declared to be the opinion of the Court that the 
clause directing emancipation includes the descendants of the 
original stocks. 

PER CURIAM. Decree accordingly. 


Cited: Leary v. Nash, 56 N. C., 358; Reading v. Allen, 
Ib., 369 ; Myers v. Williams, 58 N. C., 367. 
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JESSE H. CANNADAY and others v. JACOB K. SHEPARD and others. 


1. The transfer of an equitable chose in action, to be entitled to the pro- 
tection of a court of equity, must be founded on a valuable consid- 
eration. 


2. The compromise of a controversy, wherein the legal owner of a chose 
in action supposed he was bound to the performance of an onerous 
and oppressive contract, when in truth he was not, is not such a 
sufficient consideration as will entitle the transferee to a decree for 
a specific performance. 


3. Where the contract sought to be enforced is hard and oppressive this 
Court will not interfere to enforce a specific performance, but will 
leave the parties to their remedies at law. 


Cause removed from the Court of Equity of Onstow 
County. 

The defendant Jacob Shepard agreed by parol to pur- 
chase of the plaintiff Jesse H. Cannaday a tract of land, de- 
scribed in the pleadings, at the sum of twelve hundred dol 
lars. Cannaday executed to him a penal bond, conditioned to 
make title for the land on the purchase money’s being 
paid; at the same time Shepard delivered, in part (225) 
payment, without endorsement, a bond on the defend- 
ants Daniel R. Henderson and Robert Aman, payable to him, 
Shepard, for four hundred and twenty-five dollars, dated 
25 November, 1845, payable twelve months after date; and 
gave his own note for the balance of the sum of $1,200. 
Shortly after the trade was made Shepard became dissatisfied, 
and earnestly pressed a rescission of the contract, which was 
finally agreed on and which took place in this wise: Canna- 
day gave up to Shepard his note, and also gave him the indi- 
vidual obligation of him, Cannaday, for twenty-five dollars, 
payable in goods; he also took back the bond which he had 
given to make title, but insisted on retaining and did retain 
the note for $425 on Henderson and Aman, claiming it as his 
property and insisting that it was but a fair equivalent for 
the damages he had sustained for vezration, loss of time and 
expenses. The plaintiff had not been out of possession of the 
land; and the whole time, from the original trade until the 
rescission of it, was but a few days—less than a week. 

The plaintiff alleges in his bill that the parol agreement 
was fairly and deliberately made, and the land sold for not 


Rep. 55—14 209 











IN THE SUPREME COURT. [55 


CANNADAY v. SHEPARD. 





more than its value, and that it was done at the earnest re- 
quest and solicitation of the defendant Shepard and very 
reluctantly entered into by the plaintiff Jesse; that after this 
trade he changed the character of his business and made 
other arrangements for his employment, maintenance and 
support in life; that this rescission was thus a great loss to 
him, and that the four hundred and twenty-five dollar note, 
minus the twenty-five which he was to pay Shepard, was not 
more than remuneration for this loss of time, vexation and 
expense. The bill further alleges that this note for twenty- 
five dollars has been since paid by him to the said Shepard, 
and that the bond on Henderson and Aman was transferred 
by delivery to one Green Cannaday for a full and valuable 
consideration and that the said Green sold and transferred 
the same by delivery to the plaintiff John A. Averitt, without 

endorsement in either case; that Averitt brought suit 
(226) on this bond against Daniel R. Henderson and Robert 

Aman in the County Court of Onslow in the name of 
the defendant Jacob K. Shepard, who went forward in per- 
son and had the same dismissed from the docket; and that 
Henderson, well knowing the premises, afterwards, on being 
indemnified by Shepard, paid him the whole of the amount 
due on the bond. 

The prayer of the bill is that “the defendants may be com- 
pelled to perform their contract and agreement and pay and 
satisfy to John A. Averitt the full amount of principal and 
interest due upon said bond.” 

The defendants plead the statute of frauds requiring all 
contracts concerning land to be in writing. The defendant 
Jacob K. Shepard also answers and denies that he ever made 
any legal or valid contract for the land alleged to have been 
sold him; he says that the bond on Henderson and Aman was 
obtained from him by Jesse Cannaday when he was very 
drunk—so much so that he did not know what had become of 
it until afterwards informed—and in its place was found by 
him a paper, which he since has discovered was a title bond 
for the land executed by the said Jesse Cannaday; that he 
did not want the land and was not able to pay for it, and 
that $1,200 was an exorbitant price for it. He says that he 
went to Cannaday as soon as he could after this pretended 
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trade and insisted on a recantation on account of the fraud 
practiced upon him, and he was able to get back the note 
which he gave for the purchase money, and to get a note on 
said Cannaday, payable in goods, and he delivered back to 
Cannaday his bond to make title, but he was unable to get 
back the bond on Henderson and Aman; that this the said 
Jesse Cannaday kept, without making him any compensation 
for it, or giving him one cent of value; that even the twenty- 
five dollar note, payable in goods, he never paid. He says 
further that under these circumstances he felt himself fully 
at liberty to dismiss the suit brought by Averitt in his (de 
fendant’s) name, and he felt justified in receiving from the 
obligors in the said bond, and did receive, the whole amount 
thereof, principal and interest, having first indemni- 
fied the said Henderson in paying the same to him. (227) 
He says further in his answer that he does not know 
whether Green Cannaday paid anything for the bond in ques- 
tion or not; nor does he know whether Averitt paid anything 
to Green; but he does not believe that either of them paid 
anything, and believes that this transfer was merely colora- 
ble; nor does he know whether either of them had notice of 
the fraud or imposition practiced on him in the bond’s being 
obtained from him, but he has little doubt that both were 
fully aware of the fact. As a reason for this belief, he states 
that very soon after this transaction he made public adver- 
tisement of the nature of the transaction at the court-house 
and at a neighboring store and at other public places in the 
county, and cautioned all persons against buying the bond 
of which he had been defrauded. He denies that the plaintiff 
Cannaday was in any manner damaged or incommoded by 
rescinding the pretended land trade, for that it all happened 
within one week, and that he (Cannaday) retained the pos- 
session during the whole time, 

There was replication to the answers and proofs taken, and 
the cause having been set down for hearing, was sent to this 


Court. 


Winslow and Reid, for the plaintiff. 
W. A. Wright, for the defendant. 


Nasu, C. J. The plaintiff’s bill cannot be sustained. The 
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substantial facts upon which the case turns are not contro- 
verted, and are as follows: The plaintiff Cannaday was the 
owner of a tract of land which he contracted to sell to the 
defendant Shepard at the price of $1,200. Shepard trans- 
ferred by delivery to Cannaday a bond for $425, executed by 
Daniel R. Henderson and Robert Aman, and executed his 
bond to the plaintiff Cannaday for the balance of the stipu- 
lated price; Cannaday at the same time executed a bond for 
title when the money should be paid. Subsequently, on the 
application of the defendant Shepard, the parties cancelled 

the bargain, upon condition that Cannaday should 
(228) retain the bond of Henderson and give Shepard his 

note for $25. Upon this agreement Cannaday exe- 
euted and delivered to Shepard his note for the $25, and 
surrendered to him his (Shepard’s) note, or bond, and the 
latter surrendered the title bond to Cannaday; the latter re- 
taining the Henderson bond. Cannaday transferred the 
latter bond to Green Cannaday, and he to Averitt one of the 
plaintiff’s. A suit was brought upon it by Averitt in the 
name of Shepard, who at the return term appeared in Court 
and dismissed it. The bill is brought upon the alleged equity 
of Cannaday to recover the amount against Henderson and his 
surety and Shepard, the former having paid to Shepard 
the amount due with full knowledge of the claim of Canna- 
day. 

The first enquiry is, what is the equity of Cannaday, ad- 
mitting for the present that the contract for the sale and pur- 
chase of the land was valid ? 

The transfer of the Henderson bond left the legal title to it 
still in Shepard. It could be legally transferred only by 
endorsement, If transferred, however, for a valuable con- 
sideration, it would convey to the transferee an interest which 
a court of equity will protect. The bill is one for specific 
performance, and when such a decree is asked there must be a 
valuable consideration to support the equity. Adams’ Eq., 
79. It is not pretended that any money was paid by Canna- 
day, but it is alleged that the compromise was a sufficient 
consideration. The compromise of a doubtful right is cer- 
tainly a sufficient consideration to support a contract, but 
there was here no compromise, properly speaking, but simply 
a rescinding of a contract upon the condition imposed by the 
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plaintiff Cannaday. Thecontract of sale between the parties 
was absolutely void as to Shepard. He had signed no memoran- 
dum or note of the contract, either by himself or any other 
person, (Rev. Stat., ch. 50, sec. 8), nor did the execution of 
the bond for title by Cannaday alter the position of Shepard. 
The contract as to him was void, and he had nothing to com- 
promise. The title to the Henderson bond, both at law and 
in equity, was in him. The plaintiff paid no valua- 

ble consideration for the Henderson bond whereon to (229) 
ground an equity. The first requisite for the en- 
forcing of a contract is that there be a valuable consideration, 
either of benefit bestowed or of disadvantage sustained, by 
the party in whose favor a contract is sought to be enforced. 
Adams’ Eq., 78; Minturn v. Seymour, 4 John Ch., 497. 
What benefit was bestowed on Shepard by the contract trans- 
ferring the Henderson bond to Cannaday ? or what disadvan- 
tage was sustained by the latter? We cannot see any. 

But again, the contract sought to be enforced must not 
be oppressive on the defendant. Adams’ Eq., 83. Where a 
contract is hard and destitute of all equity the Court will 
leave the parties to their remedy at law. King v. Hamilton, 
4 Peters, 311; Leigh v. Crump, 36 N. C., 299. 

The specific performance of a contract in equity is not a 
matter of absolute right in the party, but of sound discre- 
tion in the Court. To be carried into execution by a court of 
equity the agreement must be “certain, fair and just in all its 
parts.” Per Gaston, J., in Leigh v. Crump, ubi supra. The 
contract here was not fair. The defendant was made to be- 
lieve that the agreement as to the purchase of the land was 
binding on him. The whose course of the plaintiff in rescind- 
ing the contract, as appears from the bill itself, shows this 
to have been the fact. It is not just that the plaintiff should 
keep the land and claim the amount of the Henderson bond 
for four hundred dollars. The contract was hard and op 
pressive on the defendant. There is no equity in the claim 
of the plaintiffs. If there was, it is not superior to that of 
the defendants. Where equities are equal between the par- 
ties, the Court will not interfere; much less will they displace 
a superior to make way for an inferior equity. Here the 
defendant Shepard has not only a superior equity but also 
the legal title. 
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The bill alleges that Green Cannaday and Averitt each 
paid a valuable consideration for the Henderson bond ; there 
is no evidence to support the allegation, but if proved it would 

not avail the plaintiffs, for they had full knowledge 
(230) that the legal title to the bond was in Shepard, and 

all they can claim is to stand in the shoes of Jesse H. 
Cannaday, for whose benefit, no doubt, the action at law was 
brought and this bill filed. 

PER CURIAM. Bill dismissed with costs. 


Cited: Mayer v. Adrian, 77 N. C., 94; Love v. Welch, 97 
N. C., 206; Ramsey v. Gheen, 99 N. C., 218. 








JAMES C. NIXON and others v. ALEXANDER H. LINDSAY and 
others. 


1. The maxim caveat emptor does not apply in cases where the parties 
are placed in a confidential position between themselves; for in such 
eases there is an implied warranty of soundness as well as of title. 


to 


. Where parties act upon a mutual mistake as to a fact, equity will 
relieve for the purpose of carrying the intention into effect. There- 
fore: 


3. Where tenants in common of slaves appointed commissioners to 
make partition among them, which is done as they suppose fairly 
and equally, but it turns out that a slave allotted to one of the 
shares was, at the time, laboring under a disorder of an incurable 
character, which rendered her worthless, though this was not known 
to any of the claimants or to the commissioners, it was held, that 
the owners of the other shares were bound to contribute pro rata to 
the party receiving the defective lot. 


Cause removed from the Court of Equity of Ranpotrx 
County. 

An estate in certain slaves had been limited by the will of 
James Collett to Mrs. Nancy King for her life and then to 
her children, in consequence whereof, upon the death of Mrs. 
King, which took place in 1851, her children became possessed 
of nine slaves as tenants in common. The children of Mrs. 
King who are living are: Sarah, the wife of Joseph A. Suth- 
erland ; Elizabeth, the wife of William Jones, and Ann, the 
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wife of Frederick Pegge, the last mentioned of whom has sold 
his wife’s interest in these slaves to Alexander H. Lindsay. 
Besides these there was another daughter, Zelpha Nixon, in 
whom a fourth of this interest vested, but who died in the 
lifetime of her mother, and who left the plaintiffs, 

James C., Jesse H., and Zelpha A. Nixon her chil- (231) 
dren and next of kin, who were infants and to whom 
Dempsey Brown was appointed guardian. Being thus enti- 
tled, Wm. Jones, Joseph Sutherland, A. H. Lindsay and 
Dempsey Brown, as guardians for the plaintiffs, agreed in 
writing under seal, dated 7 January, 1852, that S. G. Coffin, 
John Dorset and Grafton Gardner, as commissioners, should 
divide the said nine slaves among them as the parties were 
severally entitled. They valued the whole nine slaves at 
$4,600, each share being $1,150. In this division there were 
allotted to the plaintiffs, as the children of Zilpha Nixon, two 
slaves—Gabriel, valued at $750, and Mary, at $400. This 
valuation and division were reduced to writing, signed by the 
commissioners, and registered in the register’s office of Da- 
vidson County. The negro woman Mary was sick at the time 
of the division, but it was believed by the commissioners and 
others interested, especially by the guardian of the plaintiffs, 
that the disease was but temporary, by no means affecting her 
value; but it turned out that she was at that time laboring un- 
der a deep and fatal disease called the African consumption, 
which occasioned her death in about two months afterwards, 
notwithstanding the best skill procurable in that community 
was employed to attend her. 

There are allegations in the plaintiffs’ bill charging that 
the defendants, especially Jones and his wife, were aware 
of the extent of the woman’s disorder, and that they con- 
cealed the fact from the plaintiffs’ guardian and from the 
commissioners; moreover, that they fraudulently and de- 
ceitfully represented her to be sound, well knowing to the 
contrary. All of which matter is pointedly disputed by the 
defendants. They aver in their answer that the plaintiffs’ 
guardian was as well acquainted with the slave Mary as they, 
and much better than some of them who lived at a considera- 
ble distance off. Proofs were taken on both sides as to these 
points; but as their Honors, in making their decision, threw 
out of view the questions of fraud and diligence, it is not 
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deemed necessary or proper to notice further the pleadings 
and evidence concerning them. 
The bill prays that the several legatees shall be 
(232) decreed to pay to plaintiffs a pro rata amount of the 
loss sustained by the death of Mary; also a propor- 
tionate amount for the expense of nursing and medical treat- 
ment while she was confined. 

The defendants Jones and Lindsay answer chiefly to the 
points above suggested, which have now become immaterial. 
The facts of the slave’s ill health, of the fatal character of 
the disease, and of its permanent existence at the time of the 
sale, are not directly denied in either of the answers, 

There were replication and proofs. The only part of the 
proof deemed important is the testimony of Dr. S. G. Coffin, 
who stated “that he was one of the commissioners to divide 
the property ; that as the parties had put their own valuation 
on the slaves, he did not examine into the state of Mary’s 
health at that time; he had heard before of her sickness, and 
on the day of this partition he heard Mrs. Jones say she had 
been unwell for some short time, but attributed it to exposure 
in sitting up with her mistress who had lately died; she then 
looked dull and stupid; in a short time afterwards he was. 
called upon to visit her, and found her afflicted with the 
scrofulous, sometimes called the African, consumption” ; he 
says he attended her up to the time of her death, and is satis- 
fied that “‘the first time he saw her, on the day of the division, 
she was laboring under the disease which terminated in her 
death in about two months, though he did not then suspect it.” 

The cause was set down for hearing upon the bill, answers 
and proofs, and was sent to this Court for trial. 


Gilmer and Miller, for the plaintiffs. 
Morehead, for the defendants. 


Pearson, J. The bill contains an allegation that the de- 
fendant knew of the unsoundness of the slave and fraudu- 
lently concealed it from the persons selected to make the 
division and from the guardian of the plaintiffs, and by mis- 
representation and falsehood caused them to believe that she 

was laboring under temnorary indisposition from want 
(233) of sleep, ete., in attending at a sick bed. 
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Without passing upon the proofs, we put this allega- 
tion out of the case; nor do we lay any stress upon the fact 
that the plaintiffs were infants, and, according to Lord Coke, 
are not bound by the partition unless it be equal. Coke Lit., 
171a. 

The question is this: tenants in common of slaves select com- 
missioners, who make partition; in the lot assigned to the 
plaintiffs is a girl who at the time of the division was un- 
sound, having an incurable disease called African consump- 
tion, of which she died about two months thereafter; the 
tenants in common and the commissioners had no knowledge 
of this unsoundness, and all supposed the girl’s indisposition 
to be slight and temporary, and she was valued at $400; have 
the plaintiffs an equity for contribution ? 

The plaintiffs are entitled to contribution, upon the broad 
ground of substantial justice, expressed in the books by the 
maxim “equality is equity.” This conclusion may be sup- 
ported upon two well-settled principles. 

1. In partition of chattels, which is an equitable proceed- 
ing, a warranty is implied, not only of title, but of sound- 
ness; and the common law maxim “caveat emptor” has no 
application, being restricted (as the word “emptor” imports) 
to sales of chattels. In the conveyance of a feesimple estate 
in land no warranty is implied, because there is no tenure. 
In partition of land a warranty is implied, because of the 
privity of estate. In sales of chattels a warranty of title is 
implied, but there is no implied warranty of soundness, the 
maxim of common law being “caveat emptor’; because it 
was thought some “play” (as mechanics call it) ought to be 
allowed for the chaffering and exercise of individual judg- 
ment attendant upon the traffic in such articles when the 
parties are at “arm’s length,” and each is supposed to trade 
with his eyes open; so that in the absence of an express war- 
ranty of soundness the purchaser of a chattel has no remedy 
except on the ground of deceit. This maxim, however, was 
peculiar to the common law. The civil law enforced a more 
refined morality, and acted on the rule, in the sale of chat- 
tels, “a sound price implies sound property.” The 
common law maxim was confined to sales where, as (234) 
we have seen, the parties are supposed to be at arm’s 
length, and no authority or intimation in the books can be 
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found that it ever was supposed to extend to cases of partition, 
1 Story Eq., 221; 2 Kent Com., 479; 2 Bl. Com., 451. 
Upon partition the parties are in equali jure; there is sup- 
posed to be mutual confidence by reason of the privity of 
estate; and the object is to make an equal division of a com- 
mon fund. There is no chaffering or trafficking about it; 
third persons, selected by themselves, or appointed by the 
Court, make the division, and if the common fund is not as 
large as the parties suppose, either from defect of title or of 
unsoundness as to part, the loss should be borne equally; in 
other words, in partition there is an implied warranty both 
as to title and soundness. 

2. Where parties act upon a mutual mistake as to a fact, 
equity will relieve for the purvose of carrying the intention 
into effect. Here the intention was to make a fair and equal 
division. In consequence of a mutual mistake as to a fact, 
i. e., the unsoundness of one of the slaves, the division is 
grossly unequal; so that the share allotted to the plaintiffs is 
of less value than the other shares by more than one-third. 
Need any authority be cited to show that a court of equity 
will compel contribution in order to set the matter right, so 
that the loss may be divided? By way of familiar illustra- 
tion: four boys have four apples, they divide; one of the 
apples, although sound outside, it rotten at the core and not 
fit to be eaten; will the others hesitate to make their com- 
rade, who was so unfortunate as to get the rotten apple, equal, 
by each giving him a part of their’s? 

The plaintiffs are entitled to contribute for the estimated 
value of the slave, and also for the necessary and reasonable 
expense incidental to her last illness, and for loss of ser 
vice ; in regard to which there must be an account. 

PER CURIAM. Decree accordingly. 


Cited: Parker v. Leathers, post, 251; Cheatham v. Crews, 
88 N. C., 39; Huntley v. Cline, 93 N. C., 461. 
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235 
EMELINE ALLEN v. JAMES ALLEN and others. ( ) 


1. Where land descended from A to his daughter B, and from her to her 
uncle C, who took an estate in reversion after a life-estate in the 
mother of B: Jt was held, that a deed made by C, conveying “all 
my interest in my brother A’s property,” did not pass this interest 
derived from his niece B. 


2. In a suit for partition by a sale by one tenant in common against the 
co-tenants, where the petitoner is in possession of the land and the 
interest sought to be sold, is a reversion, although the tenancy in 
common is denied by the defendants, inasmuch as an ejectment can- 
not be brought by the plaintiff to determine this right at law, a 
court of equity will proceed to determine the matter, especially 
where the question of tenancy depends merely upon construction. 


Tuts was a Perition for Partition, removed from the 
Court of Equity of Beaurort County. 

Henry Allen died about 20 September, 1849, seized of 
the premises described in the plaintiff’s petition. He left 
surviving him his widow, the plaintiff, and an only child, a 
daughter named Isabel, his sole heir at law, to whom the land 


in question descended, subject to plaintiff’s right of dower. . 


In about a month after the death of her father Isabel died 
without issue, being an infant, never having married, and 
without brother or sister. 

It is insisted by the plaintiff that she became entitled to a 
life-estate in this property, and that the reversion after her 
death was in Meazer Allen, William Allen, James Allen, 
Mary Anne Allen and Frances Allen (since intermarried 
with Edmund Harris), as tenants in common, who were the 
next of kin and heirs at law of their niece Isabel. 

By virtue of an execution issuing from the office of the 
County Court of Washington, tested of November Term, 
1851, directed to the sheriff of Beaufort, the interest of Wil- 
liam Allen was levied on and duly sold at public auction, 
when the plaintiff became the purchaser, and having paid 
the amount bid by her, took the sheriff’s deed for the same, by 
which she alleges in her petition she became seized in fee 
of the reversion, as tenant in common with Meazer 
Allen, James Allen, Mary Anne Allen and Frances (236) 
Allen (now Frances Harris). The plaintiff alleges 
that a division of the property cannot be made without injury 
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to the interests of all, and therefore she prays the Court to 
decree a sale and a division of the fund according to the right 
of the parties as above set forth. 

The answer of the defendants was filed, denying that Isabel 
out-lived her father, Henry Allen, and contending therefore 
that the plaintiff, her mother, was not seized of a life-estate 
in the premises as claimed in her petition; but after proofs 
were taken a written agreement was filed in the cause, signed 
by the counsel on both sides, admitting that Isabel did sur- 
vive her father. 

The answer of the defendants further denies that the plain- 
tiff is seized as tenant in common with them of the land in 
question, for that before the rendition of the judgment against 
William Allen and prior to the test of the execution (Novem- 
ber Term, 1851), by deed bearing date 2 February, 1851, 
the said William Allen sold and conveyed the land in question 
to one Mary Allen (his mother), which deed is as follows: 


“State oF Nortu Carona, 
Wasuineton County. 


“This bargain was made and entered into this 2 February, 
1851, between William Allen of the one part and Mary Allen 
of the other part. I, William Allen, Jr., do sell unto Mary 
Allen all my right and interest in my father’s estate at my 
mother’s death which I was to heir; also I sell unto Mary 
Allen my interest in my brother Henry’s property, for and in 
consideration of the sum of four hundred dollars, to me in 
hand paid by Mary Allen, which I do sell all my rights and 
titles unto Mary Allen, her heirs and assigns, administrators, 
executors, forever, do warrant and defend unto Mary Allen 
and her heirs from all claims and all persons whatsoever. 
To witness whereof, I have hereunto set my hand and seal 
the day and date first above written.” 

(Signed) Witiiam Aten. [Seal.] 


There was replication and proofs, and the cause being 
set down for hearing, was sent to this Court by consent. 


(237) Rodman, for the plaintiff. 
Donnell, for the defendant. 
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Pearson, J. There is plenary proof of the fact that the 
child Isabel survived her father, Henry Allen; indeed, the 
counsel for the defendants admit this fact. It disposes of the 
ease. The land descended to Isabel, subject to her mother’s 
right of dower; by her death the mother became entitled to 
a life-estate in the whole of the premises, and had no occasion 
to fall back upon her right to dower. The remaining question 
depends upon the construction of the deed of William Allen 
to Mary Allen, 2 February, 1851, by which he conveys to her 
“my interest in my brother Henry’s property.” As the land 
descended from Henry to his daughter Isabel, although upon 
her death her uncle William Allen became entitled to an 
undivided part thereof as one of her heirs at law, this cannot 
by any mode of construction be included under the words 
“my interest in my brother Henry’s property.” The interest 
which he takes as heir of his niece is an undivided part, 
subject to a life-estate of his brother’s widow in the whole; 
whereas, the interest that he would have taken as heir of 
his brother, had he survived his daughter, would have been 
an undivided part, subject to a life-estate of his brother’s 
widow in one-third thereof. So the subject-matter is essen- 
tially different, and the words of the deed do not embrace it; 
consequently, the plaintiff, by her purchase at sheriff’s sale 
of the estate of William Allen as one of the heirs of his niece 
Isabel, became entitled to the share of the said William 
in the reversion, subject to her life-estate, and thereby be- 
came a tenant in common with the defendants in the rever- 
sion. 

This question was suggested: As the defendants deny the 
tenancy in common, should not the plaintiff, according to the 
course of the Court, establish her title as a tenant in com- 
mon by an action of ejectment before she can ask for parti- 
tion? Such is the rule in ordinary cases. Garrett v. White, 
38 N. C., 131. But in this case, as the plaintiff is in posses- 
sion and is entitled to a life-estate, and the tenancy 
in common is in respect to the reversion only, an (238) 
action of ejectment cannot be brought for the purpose 
of establishing her title as tenant in common of the reversion. 
In analogy to the rule in regard to chattels, where one tenant 
in common cannot maintain an action against his co-tenants 
unless the property: be destroyed, as settled in Weeks v. 
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Weeks, 40 N. C., 111, we think the plaintiff is entitled to the 
decree prayed for. Besides the fact that the plaintiff cannot 
bring an action at law, there is the further consideration in 
this case that the whole depends upon a mere matter of con- 
struction, which we are as well able to decide in this Court 
as if the matter were brought before us sitting as a court of 
law. The only material fact upon which the whole case turns 
is admitted, the denial of a tenancy in common being predi- 
cated in the answers upon a denial of a fact which is now ad- 
mitted, to-wit, the fact that the child out-lived her father. 
PER CURIAM. Decree for plaintiff. 








RICHARD PILKINGTON v. STEPHEN W. COTTEN. 


1. In reference to a Clerk and Master in Equity to ascertain the value 
or profits of property, the general rule is that he should report his 
own judgment —— to his belief of the testimony, and not a 
conclusion arrived at by averaging the sums estimated by the 


witnesses. 

2. The mode of ascertaining value by averaging the sums proved by the 
witnesses is an exception to the general rule, only to be resorted 
to from necessity. 

3. The opinion of a Clerk and Master that a slave is worth $1,200 is 
strongly corroborated by the fact that he hired for $150 per year, 
and will be sustained against the opinions of many who estimated 
his value at lower sums. 


4. Where it appears that the Master fixes a charge for hires and profits 
at a given sum on the ground that interest is not to be allowed, it is 
no ground of exception that he does not afterwards allow interest 


on them. 


Cause removed from the Court of Equity of Cuarnam 
County. 

The bill was filed for the redemption of certain property, 

real and personal, and at the last term of this Court 

(239) it was declared to be the opinion of the Court that 

the plaintiff was entitled to redeem a certain negro 

slave named Nathan upon the payment of the sum paid by 

defendant, with interest; accordingly an interlocutory de- 

cree was made, referring to the Clerk and Master in Equity of 
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Chatham to enquire and report as to the present value of the 
slave in question and his hire for the time he has been in 
the defendant’s possession, and the amount of the debt for 
which the slave was security, with interest thereon. 

Besides the slaves sought to be redeemed, a tract of land 
lying on Terrill’s creek was also conveyed in trust to secure 
the debt due by the plaintiff to the defendant, as an-addi- 
tional security ; and it appears that for several years a part 
of this land, to-wit, about thirty acres, was in the possession 
and cultivation of the defendant. The whole claim of the 
defendant against the plaintiff has been satisfied by the sale 
of the other property held in trust for its payment, and there- 
fore the plaintiff insists that the defendant should account 
with him for the issues and profits of this land. The defend- 
ant avers in his answer that the land used and cultivated by 
him was no part of the land owned by the plaintiff, but be- 
longed to one Samuel Pilkington, and thereupon at the last 
term of Court it was ordered that it be referred to the Clerk 
and Master of Chatham, aforesaid, “to enquire and ascer- 
tain whether the defendant Cotten is or has been in posses- 
sion of any part of the plaintiff’s land, and if so, how much, 
for what length of time, and the annual net rent therefor,” 
and that he report thereon to the present term of this Court. 

In obedience to these several references Mr. Waddell, the 
Master, reported that Nathan is worth $1,200; that he has 
been worth during the last six years $640, making $1,840; 
that the debt for which he was pledged is, with interest, 
$332.01, leaving a balance due the plaintiff of $1,507.90. 

He also reports that the land occupied by the defendant 
does belong to the plaintiff ; that the cultivation was continued 
for ten or twelve years, and that it was worth from forty to 
fifty dollars per annum. In conclusion, he charges 
the defendant with a total of $480 for land rent, which (240) 
being added to the other balance of $1,507.90 makes 
a total against defendant of $1,987.90. 

The evidence taken on these enquiries accompanies the 
report. 

The defendant excepts to the report because the Clerk and 
Master takes the highest price put upon Nathan by a single 
witness, whereas there were several who placed his value 
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lower, and some much lower, and that from these statements 
the amount allowed ought to have been averaged at $900, 

The defendant excepts also to the report on the subject of 
the occupation and rent of the land; that the conclusion of 
the referee is against the weight of the evidence. 

The plaintiff excepts because the referee does not allow 
interest on the hire and rent found by him. 

The cause was again heard upon these exceptions. 


Manly and £. G. Haywood, for the plaintiff. 
Haughton and Winston, Sr., for the defendant. 


Pearson, J. The defendant’s exceptions in respect to the 
Master’s estimate of the value and hire of the slave Nathan 
are overruled. The exceptions are based on the ground that 
the Master ought to have adopted an average of the estimate 
made by the witnesses on both sides. This position is not 
tenable. The general rule is that the Master should form an 
independent opinion of his own according to the weight 


of the testimony, and if one of the witnesses from his intelli- 
gence and means of information in regard to the matter of 
enquiry is in the opinion of the Master more to be relied 
on than a half dozen of the other witnesses, it is proper that 
the Master’s opinion should adopt the estimate of this one 
most reliable witness. If this rule in respect to “the average 
of the estimate of witnesses” should obtain, the decision of 
questions of this kind would not depend upon the sound judg- 
ment of the Master, but upon the number of witnesses that it 

may be in the power of each party to produce. Mor- 
(241) rison v. McLeod, 37 N. C., 108; Walling v. Bur- 

roughs, 54 N. C., 21. This mode of arriving at a con- 
clusion by an “average of estimates” is put as an exception to 
the genera] rule above stated and is tolerated only from neces- 
sity in certain cases. 

We concur with the Master that if a negro boy eighteen 
years of age has such qualities and recommendations as will 
command a hire of $150 per annum, the value of the boy 
cannot be less than $1,200, the opinion of a dozen witnesses 
to the contrary notwithstanding. 

It may be proper also to say that the inclination of the 
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Court is to concur with the Master in matters depending upon 
mere estimates of value, and his opinion is taken prima facie 
to be correct unless error be shown. 

The plaintiff’s exception in regard to the interest upon the 
annual hires is overruled. The Master evidently fixes the 
amount of hires upon the ground that annual interest is not 
to be allowed, and we see no reason to disturb the result at 
which he has arrived. 

In respect to the land mentioned in the pleadings the cause 
is retained, with /iberty to the plaintiff to bring an action of 
ejectment, in which he is to be the lessor and the defendant 
is to admit that Steadman and Bynum have re-conveyed to 
Richard Pilkington or to the plaintiff as his heir, and that 
he (the defendant) is in possession, so as to put the question 
solely upon the title of Richard Pilkington. 

PER CURIAM. Decree accordingly. 








THE TRUSTEES OF THE UNIVERSITY OF NORTH CAROLINA vy. 
JOSIAH MAULTSBY. 


1. A plea of former judgment, in order to amount to a bar, must be for 
the same subject matter, as well as between the same parties. 


2. Therefore, where a party brought a suit supposing he had the title, 
which suit was decided against him, this is no bar to another suit 


brought by him after acquiring a title. 


Cause transferred from the Court of Equity of (242) 
Corumsus County. 

The plaintiffs in their bill allege that Rachel Rouse died 
in the county of Columbus in the year 1841, intestate, pos- 
sessed of a large personal estate, consisting of slaves, ete. ; 
that at August Term, 1841, of the County Court of that 
county letters of administration were granted on her estate to 
the defendant, who qualified and took upon himself the bur- 
den of administering the said estate; that defendant, as ad- 
ministrator, has kept and retained possession of the assets 
ever since the year 1841, and still keeps and retains the 
same. 
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The plaintiffs allege further that by law they are entitled 
to the above named property, and they pray that the defend- 
ant may be decreed to account with them for the above men- 
tioned personal property, and deliver to them the slaves with 
their increase and hires, and pay over to the plaintiffs all 
such sums of money as may be in his hands belonging to this 
estate. 

To this bill the defendant pleaded in bar that at the Spring 
Term, 1851, of the Court of Equity of the same county, the 
plaintiffs exhibited their bill of complaint against this de- 
fendant, therein praying, among other things, that the defend- 
ant might be decreed to account with the plaintiffs for the 
personal estate of the said Rachel Rouse and pay the same 
over to them, and that they demurred to the bill of the plain- 
tiffs; and that this demurrer was sustained in the said Court 
of Equity of Columbus County at its Fall Term, 1851, 
whereby it was adjudged, decided and decreed that the plain- 
tiffs were not entitled in equity to the account and relief which 
by their bill was sought against this defendant; and for 
further plea he said that the plaintiffs (being the same per- 
sons now suing) prayed and obtained an appeal from the 
judgment, decision and decree of the said Court of Equity to 
the Supreme of this State; and that the said cause coming on 
to be heard in that Court at the December Term, 1853, their 
Honors affirmed the decision of the Court below. The defend- 
ant avers in his plea that the bill now exhibited against this 

defendant is for the same matter as is contained in 
(243) the bill before exhibited by these plaintiffs against 
this defendant. 

To this plea the plaintiffs filed a replication, in which they 
admit that the Supreme Court, at the term of said Court men- 
tioned in the defendant’s plea, did adjudge and decree that the 
property and effects then sought to be recovered of the de- 
fendant did not, at that time, in anywise belong to the plain- 
tiffs, but that the Literary Board of the State then had a right 
and title to the same. 

But they further say in reply to the defendant’s plea, that 
they ought not to be concluded and estonped by the judg- 
ment and decree above pleaded, for that since the determina- 
tion of that suit and controversy by virtue of an act of the 
General Assembly of the State they have acquired the right to 
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demand, sue for and recover all sums of money and other 
estate of whatever kind which shall remain in the hands of 
any administrator or executor for seven years after his quali- 
fication, unrecovered or unclaimed by suit by creditors, next 
of kin or others entitled thereto, and thus have acquired a 
title to sue for the property in question. 

The cause was set down for hearing upon the bill, plea 
and replication, and removed to this Court by the consent of 
the parties. 


Bryan, for the plaintiffs. 
Troy, for the defendant. 


Pearson, J. The plaintiffs file a special replication by 
way of confession and avoidance. The new matter is the 
fact that since the decree in the former case the Legislature 
has conferred upon the plaintiffs the right to all such property 
as that in question. 

That the Legislature has power to transfer funds from one 


“agency” to another is settled by the opinion in the former 
ease. So the new matter alleged in the replication avoids 
the plea; for in point of fact this is not an attempt to try 
over again a matter that has been tried, but is the 
allegation of a title subsequently acquired. The (244) 
former decree fixes the fact that when the plaintiffs 

filed their first bill they had no title; but, non constat, that 
they had no title when the second bill was filed. Although 
the former decree was between the same parties in regard to 
the same subject matter, yet the title now relied on is a differ- 
ent one, subsequently acquired; so a decree by which the 
Court declares its opinion to be that the plaintiffs now have 
title is not inconsistent with or repugnant to the former decree, 
in which the Court declares its opinion to be that the plaintiffs 
did not then have title. 

Upon examination it apnears that the plaintiffs did not 
have title when the bill was filed, because of the fact that the 
act of Assembly under which they claim title had not then 
gone into operation. This is a fatal objection, and the bill 
would consequently have been dismissed, but without preju- 
dice, so as to allow the plaintiffs, upon payment of costs, to 
file a third bill. This objection, however, is removed by con- 
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sent on the part of the defendant’s counsel, who very properly 
concedes that the only object was to get an opinion of the 
Court in regard to the effect of the late statute conferring title 
on the plaintiffs, and waives the objection upon condition that 
the plaintiffs pay the costs of this suit, which is agreed to. 
There will be a decree declaring the opinion of the Court 
to be that the plaintiffs are entitled to the fund in the hands 
of the defendant, and the plaintiffs must pay the costs. 
PER CURIAM. Decree accordingly. 





PETER ADAMS, Admr. with the will annexed, v. FRANCES GIL- 
LESPIE and others. 


1. Where one bequeathed personal property to his wife for life and then 
to his daughter for her life, and then to her (the daughter’s) surviv- 
ing children, it was Held, that the wife’s dissent from the will 
removed the interposed life-estate, and that the daughter took the 
property immediately. 


(245) 

2. Where one-half of the value of a female slave and one-half of her 
increase were given to the wife, and the other half to a grandson, 
but the hire of all the slaves, including this, had, in a previous part 
of the will, been given to the wife for life, and then to her daugh- 
ter for life, it was Held, that the slave should be sold, and that half 
the value of the slave should go to the widow, and the interest on the 
other half of the value be paid to the daughter during her life, and 
after her death the principal be paid to the grandson. 


3. Where a horse, saddle and bridle were bequeathed to an infant under 
five years of age, there being no such chattels on hand, the executor 
was directed not to buy the articles, but it was Held, that in the dis- 
tribution of the estate, the child’s share should be augmented by the 
value of these articles thus pretermitted. 


Causr removed to this Court from the Court of Equity of 
Guiirorn County. 

C. A, Gillespie died in the year 1854, leaving a will, which 
was duly proved, and, there being no executor named therein, 
the plaintiff was appointed administrator with the will an- 
nexed by the County Court of Guilford. The administrator 
seeks the advice of the Court as to the proper construction of 
the will, which is as follows: 
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“Ttem 1. I give and devise unto my beloved wife, Frances 
Gillespie, the house and lot whereon I live, all my household 
and kitchen furniture and all necessary fire-wood off of my 
land, and also the proceeds of the annual hire of my negroes; 
which said property my said wife is to have during her life, 
and after her death to go to the children which my daughter, 
Louisa Whittington, may leave at her death; she, to-wit, my 
said daughter, having the benefit of said property to her sole 
and separate use during her life, after the death of my said 
wife. 

“Item 2. I give absolutely to my said wife one-half the 
value and one-half the increase of a negro girl, Jane; the 
other half the value and half the increase I give to my grand- 
son, Monroe Whittington, and his heirs forever; also to my 
said wife one horse and one cow, her choice of each, 
my carriage and the interest of all my money on hand (246) 
or at interest at my death. 

“Item 3. I give and bequeath to my grandson, Monroe 
Whittington, my gold watch, a good horse, saddle and bridle; 
and to my grandson, Henry Whittington, my silver watch, 
also a good horse, saddle and bridle. I also give to my grand- 
son Monroe a negro girl, Doucy Anne, and her issue, to him, 
his heirs and assigns forever; but if he should die under age 
and leave no issue, then the girl, Doucy Anne, and her issue 
are to be equally divided between his brothers and sisters. 

“Ttem 4. All the residue of my property not herein dis- 
posed of, whether of my own acquisition or belonging to me 
by descent, devise or otherwise, I desire may be equally 
divided between the children of my daughter, Louisa J. Whit- 
tington, that may survive her. 

“Ttem 5. I also give, devise and bequeath to my grandson, 
not yet named, he being the third child of my daughter, Louisa 
J. Whittington, a good horse, saddle and bridle.” 

The widow of the testator dissented from the will, and 
claims her dower in the land and a third of the personal prop- 
erty, besides a year’s allowance in the crop, stock and pro- 
visions. Louisa J. Whittington is the only child and heir at 
law of the testator, and, having intermarried with Alphonso 
Whittington, has three children, to-wit, Monroe, Henry and 
Charles, besides being enceinte with another. 

The plaintiff states in his bill that he has sold all the per- 
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sonal property except the slaves and the watches, and, being 
in doubt as to the construction of the will, asks the instruction 
and direction of the Court in the following particulars: 

As the widow has dissented from the will, what becomes of 
that which was left to her for life? Does it go to Mrs. Whit- 
tington immediately, or is her enjoyment of it to be still post- 
poned to the death of the widow, Frances ? 

If Mrs. Whittington takes it now, is it to be paid and 
delivered to her husband and herself or to some other person 
for her? 

Inasmuch as all the slaves would seem to be included 
(247) in the first clause, giving the widow their hires for her 
life and then to Louisa for her life, when is Monroe, 
who is an infant five years old, to come to the possession and 
enjoyment of his legacy of half the value of the slaves, Jane 
and Doucy Anne, and their issue? Would he be safe in 
delivering the slave, Doucy Anne, to Alphonso Whittington 
as the guardian of his son Monroe? What is to be done with 
the girl, Jane, the widow having dissented? Can she be sold 
and the money distributed? If so, upon what terms? Or is 
she still to be hired out, in order that Louisa may get her 
share of the hire for her life ? 

What is he to do with the watches? And what is his duty 
in relation to the horse, saddle and bridle bequeathed to each 
of these infants? Is he to buy such articles if they be not on 
hand? And if so, at what time? And if to be bought, from 
what source is he to raise the funds? 

What is the administrator’s duty in regard to the residuum 
under the fourth clause of the will? Does Mrs, Whittington 
take an estate by implication under the will, or is it hers by 
descent during her life ? 

The widow, Mrs. Frances Gillespie, Alphonso Whittington 
and his wife, Louisa J. Whittington, and their children, by 
their guardian, all join in an answer, admitting the facts as 
set out in the plaintiff’s bill, and agree to submit to the advice 
and direction of the Court in the premises. 

The cause was set down for hearing on the bill, answer and 
exhibit, and removed to this Court by consent. 


Miller and Gilmer, for the plaintiff. 
No counsel for the defendants in this Court. 
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Battie, J. The will which is now submitted to us for con- 
struction does not disclose much inherent difficulty in the 
ascertainment of its meaning. The doubts which are sug- 
gested in relation to it have been raised principally by the act 
of the testator’s widow dissenting from it. By that dissent 
she has become entitled to her dower of one-third of all 
the testator’s real estate for her life and to an absolute (248) 
interest in one-third of all his personal property which 
may remain after the payment of all the debts and the charges 
of administration; but her share “shall be allotted to her in 
such manner as to create as little derangement of the pro- 
visions of the will as practicable.” (Rev. Stat., ch. 121, sec. 
12; Rev. Code, ch. 118, see. 12.) 

Having premised these remarks, we proceed to state the 
construction which, in our opinion, must now be placed upon 
the will. The dissent of the widow has removed her life- 
estate from all the property given to her by the will and 
which she does not take independently of it, and the effect of 
it is to hasten the enjoyment of the life-estate devised and 
bequeathed to the testator’s daughter. The estate thus given 
to the daughter embraces all the slaves which may not be 
allotted to the widow; for, though the girl, Doucy Anne, and 
one-half of the girl, Jane, are given to the testator’s grandson, 
Monroe Whittington, in terms which might otherwise import 
a present bequest, yet, to make it consistent with the first 
clause of the will, the bequest must be subject to the life estate 
of the legatee’s mother. It is unnecessary to decide whether 
Mrs. Whittington takes the real estate for her life by implica- 
tion from the will or by descent, as being undisposed of by 
the devise. It is certain that she takes it the one way or the 
other, because the interest of her children in it is expressly 
postponed until her death. The gold and silver watches are 
specific legacies and must be delivered to the guardian of the 
legatees, to be kept for them. The testator, not having such 
articles on hand to make the legacies specific, could not have 
intended horses, bridles and saddles to be bought immediately 
for children from one to five years old, but the legatees to 
whom they are given will be entitled to their value at the 
death of their mother, which will make their shares of the 
residue greater by the value of such horses, ete., than those 
of the other children in the division at the death of their 
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mother. The share of Monroe Whittington in that division 
will be further increased by the girl, Doucy Anne, and her 

increase, and by half the value of the girl, Jane. 
(249) In allotting the widow’s share she must have as a 

part of it half the value of the girl, Jane, and for the 
purposes of a division the girl must be sold, and after the 
widow gets half the proceeds the interest on the other half 
must be paid to the daughter for life, and then the principal 
will belong to Monroe. 

As the property given to the daughter for her life is ex- 
pressed to be for her sole and separate use, she must have a 
trustee appointed to hold it for her, to whom it will be the 
duty of the administrator to deliver it. The daughter’s estate 
for life in the real estate, whether acquired by descent or 
devise, is sufficiently secured to her by the act of 1848, ch. 41. 
(Rev. Code, ch. 56, sec. 1.) 

The necessary accounts must be taken, and the cause will be 
retained for further directions upon the coming in of the 
report. 

PER CURIAM. Decree accordingly. 


Cited: Wilson v. Stafford, 60 N. C., 646; Baptist Uni- 
versity v. Borden, 132 N. C., 484, 506. 





JESSE P. PARKER and another, Exrs., v. JOHN B. LEATHERS. 


Where one of the legatees of an estate, being also an executor, by the 
consent of those interested, buys property at the executors’ sale, not 
for the purpose of a division, but simply for his own gain and emolu- 
ment, he must abide by the rule of caveat emptor; and unless he 
avers and proves a warfanty, or a fraud practiced upon him, must 
bear the loss arising from unsoundness. 


Cause removed from the Court of Equity of Oranes 
County. 

Joseph Armstrong died in the year 1840, having bequeathed 
to his widow, Peggy Armstrong, during her life or widow- 
hood, four negro slaves, to-wit, Daniel, Jacob, Tamor and 
Abram, with a proviso that if she remained his widow she 
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might dispose of said slaves by will among her four children, 
James Armstrong, Nancy Coggin, wife of George T. 
Coggin; Mary Anne Parker, wife of Jesse P. Parker, (250) 
and Parthenia Leathers, wife of John B. Leathers, 

who were also his children, being the only children of the 
marriage between them and the next of kin of both the hus- 
band and wife. The plaintiffs, Jesse P. Parker and George 
T. Coggin, and the defendant, John B. Leathers, were ap- 
pointed executors of the will of James Armstrong, and, hav- 
ing had the same admitted to probate, they qualified and 
undertook the duties of executing and performing the trusts 
of the same. They promptly and satisfactorily administered 
all the trusts therein confided as to the first property that 
came to their hands, which was the bulk of the estate, by pay- 
ing the debts and legacies, ete. 

Afterwards, in 184—, Mrs. Peggy Armstrong, the widow 
of the testator, James, died intestate, without having married 
and without having exercised the power given her by her 
husband’s will of giving the four negroes among her children, 
either by deed or will, and they, the exeeutors of James Arm- 
strong, took the negroes and other property left by Mrs. Arm- 
strong, and, by agreement among themselves, sold the same 
_ at public auction for the purpose of distributing the value 

amongst the four children. John B. Leathers, one of the 
executors and one of the legatees, being anxious to own the 
negro slave, Jacob, by the consent of Parker and Coggin, the 
other two executors, and of James Armstrong, the only other 
person interested in the property, was permitted to bid at this 
sale for the slave, Jacob, and it was agreed that if he made the 
highest bid the slave should be his. He made the highest 
bid, at $725, and accordingly took possession of Jacob and 
kept him until the death of the slave, which occurred in . 
and, as the plaintiffs say, paid $168 of the purchase money. 
The prayer of the bill is that the said John B. Leathers 
account for what has come into his hands as an executor of 
Joseph Armstrong, and that he account for the price of the 
slave, Jacob, thus purchased by him with the consent of the 
plaintiffs ; and that he pay and satisfy to the plaintiffs, in such 
proportions as they may be severally entitled, their shares of 
the estate of Joseph Armstrong. 

The answer of the defendant denies that he paid (251) 
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anything for the said slave after purchasing him, as set 
out in the plaintiffs’ bill; but says that he told Parker, who 
was the receiver of the funds for which this last property 
sold, that he might appropriate an amount coming to him 
from that source towards liquidating this debt, as far as that 
amount would reach, and that it was about the sum stated in 
the bill. 

He says further that he has refused to account and settle 
with his co-executors and the other plaintiff, James, who, 
with himself, are all the legatees of Joseph Armstrong, be- 
cause they insist upon his paying for the slave, Jacob, so bid 
off by him, the full price of $725; whereas, he says, at the 
time of this sale this slave was laboring under an incurable 
disease, of which he was not aware at the time of the sale, 
and which, notwithstanding the greatest care and attention, 
very soon terminated his life. 

The plaintiffs, by way of anticipation in their bill, say that 
it is true that the slave, Jacob, died in about sixteen months 
after the purchase by defendant; but whether he died of any 
disease existing at the time of the sale they do not know, and 
if it be material they insist on holding him to strict proof of 
that fact. But they furthermore say in their bill, in antici- 
pation of this defense, that even if it be true that the slave 
was thus afflicted at the time of the sale the plaintiffs had no 
knowledge of the fact, and that the defendant had better 
means of knowing it than they. Replication, and proofs 
taken. 

The cause was set for hearing upon the bill, answer and 
proofs, and sent to this Court. 


Norwood and Bailey, for the plaintiffs, 
Bryan, for the defendant. 


Nasu, C. J. This case is essentially different from Nixon 
v. Lindsay, ante, 230. That was a bill to equalize a partition 
made by distributees. The negroes were divided into lots, 
intended to be equal. In that assigned to the plaintiff was 

one known to be sick, but her sickness was not con- 
(252) sidered to be dangerous. In a short time she died 
from an incurable disease which she had at the time of 
the partition, though unknown to the parties, and the plaintiff 
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prayed for contribution from the other distributees, which 
was granted by the Court. The case now before us is to call 
the defendant to an account as one of the executors of Joseph 
Armstrong. The plaintiffs, together with the defendant, 
Leathers, were co-executors. By his will the testator made a 
large bequest of slaves to his widow during her life. Among 
them was one by the name of Jacob, who, together with the 
other property bequeathed to the widow, was, after her death, 
sold by the executors as part of the estate. The defendant, 
Leathers, with the consent of all interested, purchased the 
negro, Jacob, at the price of $725, took him into possession 
and made sundry payments, amounting in the whole to $168. 
In about sixteen months Jacob died and the defendant refused 
to pay anything more, upon the allegation that at the time 
of the sale and purchase the negro was unsound with a mor- 
tal disease which subsequently put an end to his life. No 
fraud is alleged. This defense presents the case of a pur- 
chaser refusing to pay for a slave he has purchased, without 
any allegation of fraud or taking any warranty, but merely 
on the ground that he was unsound at the time of the sale, 
and that unknown to the vendor. Equity takes care of those 
who take care of themselves. In a parol sale of personal 
property there is no implied warranty of soundness, and the 
defendant ought to have taken a written conveyance with a 
covenant of soundness. He has not done so, and must account 
for the price of Jacob, deducting the payment made by him. 
PER CURIAM. Decree accordingly. 
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HARRISON SMITH v. JOHN A. TURRENTINE and others. 


1. Where a debtor makes a deed of a slave by the name of C to a cred- 
itor in satisfaction of a previously existing debt, such creditor can- 
not, on the allegation that another slave, J, was meant, and that 
the wrong name was inserted, either by the fraudulent misrepre- 
sentation of the debtor or by mistake, have the aid of a court of 
equity, to set aside a subsequent deed of trust conveying the slave J, 
to secure bona fide debts, without notice of the fraud or mistake in 
order that the first deed may be reformed so as to take in the 
slave J. 


2. Equity never interferes to aid one creditor against another, on the 
ground of mistake. 


(Knight v. Bunn, 42 N. C., 77, cited and approved.) 


Cause removed from the Court of Equity of Oraner 
County. 

On 14 October, 1854, Samuel D. Schoolfield conveyed by 
deed to the plaintiff, Harrison Smith, of the firm of W. W. 
& H. Smith, of Philadelphia, in the State of Pennsylvania, 
a negro woman by the name of Charlotte, aged about twenty- 
seven years, with general warranty, for the consideration of 
$800. The deed was proved 30 December in that year, put 
in the Register’s hands 1 January, 1855, and registered on 
9th of same month. At the time of the execution of this 
deed or bill of sale Samuel D. Schoolfield had no slave by 
the name of Charlotte and had but one woman, whose name 
was Jane. She had been purchased of Mrs. Hooker by said 
Schoolfield. Previously to the execution of this deed School- 
field had executed another deed for a woman, “Charlotte,” 
to the same party, but, some difficulty arising about its regis- 
tration, it was agreed that that should be destroyed and a new 
one substituted in its place, which was done, the attorney who 
drew the latter deed neither seeking nor obtaining any infor- 
mation as to the name or identity of the slave other than was 
derivable from the former deed. The slave conveyed was 
not present and was entirely unknown to the plaintiff or his 
agent who conducted the business, nor was she delivered to 
the plaintiff or his agent when this bill of sale was made; but 
as soon as the contract was executed the vendor, Schoolfield, 
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agreed to hire the woman at five dollars per month, 

and for that reason retained her in his possession (254) 
without her being at all produced to the plaintiff’s 

agent. The plaintiff was an entire stranger in the country 
and had never seen any slave belonging to Schoolfield, nor 
did his agent have any knowledge of the name or personal 
identity of any slave in his (Schoolfield’s) possession. There 
was no money paid when this deed was executed. Schoolfield 
was indebted to the plaintiff and his co-partners in the sum 
of $2,600, or thereabouts. When the first conveyance was 
made he was credited by the plaintiff with $800 on that debt, 
and when the second conveyance was made, 14 October, the 
credit, as before entered, was simply permitted to stand. 

It is alleged in the plaintiff’s bill that the true name of the 
only woman in the possession of Schoolfield was Jane, and 
that she was intended to be conveyed; that either from false 
information given by Schoolfield, intended to cheat and delude 
plaintiff’s agent, or from a mistake in the agent, who also 
acted as draftsman and prepared the instrument, the name of 
Charlotte was inserted instead of Jane. Plaintiff further 
alleges that, being so in possession of the slave, Jane, by vir- 
tue of the contract of hiring on 8 January, 1855, he con- 
veyed her, with a considerable amount of other property, to 
the defendant, John A. Turrentine, for the nominal sum of 
$5, in trust to secure certain debts therein named and save 
harmless and indemnify James C. Turrentine, John J. Free- 
land, Andrew C. Murdock, Edmund Strudwick and others, 
who were bound for him as sureties, and that the trustees and 
cestuis que trust above named all had notice of the fraud or 
mistake when the above conveyance was taken. The bill prays 
for an injunction to prevent the defendant from selling the 
slave, Jane; for a re-conveyance of her to plaintiff; for an 
account of her hire, and for general relief. 

The defendants (the trustee and cestuis que trust) in their 
answer deny that they had knowledge of the plaintiff's convey- 
ance of any slave whatever; they insist that even if the regis- 
tration could have affected them with notice under any 
circumstances, such could not be the effect in this (255) 
instance, as the plaintiff’s deed was not spread upon 
the Register’s book until the day after their deed was made; 
they deny that they had any knowledge of any fraud practiced 
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on plaintiff by Schoolfield, or of any mistake on his part in 
taking a deed for the slave, Charlotte, instead of Jane, and 
they submit whether, if such had been the fact, they could, 
by parol evidence, have an alteration of the contract so as to 
convey one slave instead of another; and they also submit 
whether the gross negligence of the plaintiff, in purchasing 
and taking a conveyance of a slave which was not present and 
which he never saw and about which or its value he made no 
enquiries, does not effectually preclude him from any relief, 
whatever his equity may be in other respects. They aver that 
their own conveyance was fair and bona fide for the purpose 
of securing bena fide debts and to indemnify against actual 
liabilities incurred by them for Schoolfield, 

There were replication and proofs taken, and the cause, 
being set down for hearing, was removed to this Court by con- 
sent. 


Bryan, for the plaintiff. 
Graham and Bailey, for the defendants. 


Battie, J. We deem it unnecessary to consider some of 
the interesting questions which were ably discussed at the bar. 
There is a plain ground of equity, upon which, without advert- 
ing to any other, the plaintiff’s bill must be dismissed. At the 
time when the slave, Jane, was conveyed to the defendant 
Turrentine in trust for the other defendants who were credi- 
tors it is certain that there was no bill of sale or other instru- 
ment by which she was conveyed to the plaintiff. Supposing, 
then, that by mistake or by the fraud of Schoolfield, the debtor, 
the name of Charlotte was inserted in the bill of sale to the 
plaintiff, the defendants cannot be affected by it. It is not 
pretended that they were parties to any fraud, and it does not 
appear that they had any notice of either fraud or mistake. 

The plaintiff himself was but a creditor seeking to 
(256) save his debt by purchasing the slave, and therefore 

has no higher claim to the interference of the Court of 
Equity than the other creditors. The latter fairly and 
honestly obtained the legal estate and have a right to retain it. 
“Equity never interferes to aid one creditor against another 
on the ground of mistake.” Knight v. Bunn, 42 N. C., 77. 
And even if the debtor intended to defraud the plaintiff, 
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equity will not relieve him at the expense of the defendants, 
who are as innocent and meritorious as he. 
PER CURIAM. The bill must be dismissed with costs. 


Cited: Huffman v. Fry, 58 N. C., 416. 








’ GEORGE W. GLISSON v. BUCKNER L. HILL and others. 


To convert a purchaser who takes a deed absolute on its face into a 
trustee for another, and to convert the conveyance into a mere 
security for money loaned or advanced, it must be alleged and 
proved that the clause of redemption was omitted by reason of igno- 
rance, mistake, fraud or undue advantage, and the intention must 
be established by facts, dehors the deed of conveyance, which are 
inconsistent with an absolute conveyance. 


Cause removed from the Court of Equity of Dupin 
County. 

The plaintiff, in 1839, was seized in fee of a tract of land 
lying in the county of Duplin, containing about 460 acres. 
An execution was issued on a judgment against the plaintiff 
and the land was sold by the sheriff to the defendant, Buckner 
L. Hill, for the price of $200. Hill afterwards sold it to the 
defendant Smith for $300, and he to the defendant Herring 
for $500. 

The plaintiff alleges that shortly before the sale of this prop- 
erty he went to the defendant Hill and “desired him to bid off 
the land, pay off the entire sum claimed by the execution and 
hold it until the plaintiff could redeem the same.” As a fur- 
ther inducement, he proposed to the defendant Hill that he 
(plaintiff) would secure to him out of the land a certain debt 
which a brother of plaintiff owed him (Hill), of about 
fifty dollars. These terms, he says, were agreed to by (257) 
the said Hill. He says that the land was worth $1,000 
or $1,200 and that it was knocked off to Hill on the first bid, 
no one bidding against him because it was understood that he 
was acting as the friend of the plaintiff. He further alleges 
that Hill took a deed from the sheriff for the land, but that 
plaintiff, in pursuance of the contract to redeem, remained in 
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possession of it for one year after the sale, when he (Hill) 
sold it, at plaintiff’s request, to the defendant George Smith, 
who agreed to take it, the more effectually to befriend plaintiff 
than was convenient for the defendant Hill to do, as he wanted 
his money. He says it was expressly agreed that Smith should 
hold the title to the land till plaintiff could find a purchaser, 
and he was then to take back his principal and interest and let 
it go to such purchaser; that in violation of his agreement he 
(Smith) shortly thereafter sold the land to the defendant 
Herring, but neither Hill nor Smith, in the deeds which they 
made, would warrant the title of the premises. He alleges 
that both Smith and Herring had knowledge of the trust 
under which Hill purchased and held the land for the plain- 
tiff, and that Herring had knowledge of the trust on which 
the land was transferred to Smith. The prayer is for a re- 
conveyance and an account; also for general relief. 

The defendants severally answered the bill, and each denied 
that he purchased the land in question upon any such trust as 
is set up by the plaintiff. The defendant Hill, in his answer, 
admits that the request was made by the plaintiff for him to 
buy the land and let plaintiff redeem, and as an inducement 
for him to do so he did propose that on redeeming the same he 
would pay a certain debt of $50 which he (plaintiff) had 
undertaken before that time to pay for one Dennis Glisson 
(plaintiff’s brother) out of certain dues which he had to col- 
lect for his brother; but he denies that he acceded to any such 
propositions. He says his main object in making the pur- 
chase was to save the debt of $50; that after the sale, on being 
importuned by plaintiff, he told him if he could get a pur- 

chaser to take the land off his hands he would re-convey 
(258) and let him have all that might be raised over the 

amount paid by him for the land and the fifty dollars 
due on account of Dennis Glisson ; and, further to favor him, 
he agreed that he might remain on the land for an indefinite 
length of time. He did let him remain in possession for a 
year after the sale, but, being pressed for the money by the 
plaintiff in the execution (who had taken his note), and learn- 
ing from the defendant Smith that he was about to lose by the 
plaintiff and was anxious to save himself out of the land, he 
let him have the land at $300. He says that Glisson was 
cognizant of this transfer and consented to it under the hope, 
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as he said, that Smith would give him a chance, but he is not 
aware of any contract or agreement of Smith to let plaintiff 
have the land back on any terms. Herring, in his answer, 
sets forth that these defendants were sued in the Court of 
Equity of Duplin County by one Enoch Cobb, a creditor of 
the plaintiff, who charged in his bill that this land had been 
fraudulently obtained by defendant Hill to hinder and delay 
the creditors of Glisson and to hold it so that he might have 
the benefit of it; also that the defendants Smith and himself 
(Herring) were parties defendant in the same, who were 
charged to have purchased with notice. The plaintiff in this 
suit was also a party defendant in that, and in his answer 
admitted and confessed that he had made the fraudulent con- 
veyance as charged. He also stated that after keeping the 
land in question for about twelve months, claiming and using 
it as his own, he surrendered the possession to Cobb, whose 
tenant kept it until he was turned out by some legal proceed- 
ing instituted by the defendant Herring. The cause was 
taken to the Supreme Court and there it was decided that the 
plaintiff Cobb had not sustained his bill with proof, and it 
was accordingly dismissed. The full record of that suit is 
filed as an exhibit. On this showing it is submitted by de- 
fendant Herring whether a plaintiff who thus stands convicted 
of fraud upon his own admission can be heard to set up the 
same conveyance as a trust. 
There was replication to the answer and proofs; 

exhibits were also filed ; and the cause, being set down (259) 
for hearing, was sent to this Court for trial. 


Reid, for the plaintiff. 
W. A. Wright, W. B. Wright and Husted, for the defend- 


ants. 


Battie, J. We have had occasion to say in several cases 
recently that in order to correct a deed which is absolute on 
its face, and to convert it into security for a debt, it must be 
alleged and proved that the clause of redemption was omitted 
by reason of ignorance, mistake, fraud or undue advantage; 
and the intention must be established by proof, not merely of 
declarations, but of facts dehors the deed inconsistent with the 
idea of an absolute purchase. Sowell v. Barrett, 45 N. C., 50; 
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Brown v. Carson, [bid., 272; Clement v. Clement, 54 N. C., 
184; Briggs v. Morris, Ibid., 193; Lamb v. Pigford, Ibid., 
195; Taylor v. Taylor, Ibid., 246. 

The only circumstances besides the declarations of the de- 
fendants relied upon in this case are the fact that the plaintiff 
remained in possession for some time after the purchase, and 
the inadequacy of the price paid by the defendants. The 
latter cannot of itself avail much (see Brown v. Carson, 
supra) ; but, in connection with the possession retained by the 
plaintiff, it might have great effect were not the testimony 
met by proof on the other side which entirely destroys its 
force. Among the exhibits filed in the cause on the part of 
the defendants is the transcript of the record of a suit in 
equity, in which one Enoch Cobb was plaintiff and the present 
complainant and defendants were defendants. In his bill 
Cobb charged that the dealings between the present plaintiff 
and the defendant Hill, and subsequently between these two 
and the other defendants, were secret transactions entered into 
for the purpose of defrauding the creditors of the present 
plaintiff, of whom he (Cobb) was one. The present plaintiff, 
in his answer to that bill, admitted the truth of the charge, 

and stated that after keeping the land in question for 
(260) about twelve months, claiming and using it as his own, 

he surrendered the possession to Cobb, whose tenant 
kept it until he was turned out by some legal proceeding insti- 
tuted by the defendant Herring. Such an admission is en- 
tirely inconsistent with and disproves the case sought to be 
established by the testimony in this cause. The omission to 
insert the clause of redemption, according to the present plain- 
tiff’s own acknowledgement made under oath, was not by rea- 
son of ignorance, mistake, fraud or any undue advantage 
taken of him, but was by design to defraud his creditors. 
He himself repudiated the possession as held under the de 
fendants Hill and Smith, by attorning to Cobb and surrender- 
ing the possession to him. 

The bill must be dismissed, but without costs, as the plain- 
tiff was allowed to sue in forma paupervs. 

PER CURIAM. Decree accordingly. 
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MARY B. FOULKES v. JAMES F. FOULKES. 


A legacy is given upon condition that a certain sum of money due the 
legatee is not collected by him after the testator’s death; the money 
is, however, collected before the testator’s death; the executrix, not- 
withstanding this, assents to the legacy, and gives it over to the lega- 
tee: she cannot sustain a bill to have the property restored to her 
upon the ground that when she assented to the legacy she was 
ignorant that she was herself entitled to a life-estate in that prop- 
erty—no fraud or unfair means to obtain her assent being alleged. 


Cause removed from the Court of Equity of Gurtrorp 
County. 

Dr. John A. Foulkes made his last will and testament sev- 
eral years before his death, which occurred in the year 1853, 
and appointed the plaintiff and another to act as executors, 
but the former only qualified. 

By the fifth clause of his will he gives to the plaintiff all 
his personal property, not specially disposed of, during 
her life, with the power of disposing of one-third part (261) 
of his personal estate (slaves excepted) between his 
two children. 

The seventh clause of his will is as follows: “I give, de 
vise and bequeath to my son James F. Foulkes two slaves, 
Andrew and Milton, which are to go into his possession upon 
his arrival at full age. My reason for this gift I wish ex- 
plained: I do not consider the two slaves properly mine. Mv 
father wished to give the boy Milton to my son James, but I 
took the deed in my own name, and his grandfather Patrick 
gave to him a boy, Jack, which I sold and received the 
money. In the place of Jack I give to James the boy Andrew. 
But should my son make my estate pay on account of the 
price of Jack, then I direct and will that Andrew shall not 
pass to James, and his part of my estate shall answer for the 
price of Jack.” 

At the time of making this will James was under age, but 
became of age before his father died, and then received from 
his father six hundred dollars, for which he gave the follow- 


ing receipt: 


“Received of my father, John A. Foulkes, six hundred dol- 
lars, in full payment for a boy Jack, sold by my father; 
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said boy was given me by my grandfather, James Patrick, 
deceased. 
(Signed ) James F. Fou.xes. 


October 28, 1852.” 


Notwithstanding this payment and receipt, the executrix, 
the plaintiff, assented to James’ legacy of the slave Andrew, 
by hiring him from the said James for a year and otherwise 
by treating him as his property. 

The bill alleges that plaintiff made this assent in total igno- 
rance of her right; that she did not know she had a right 
for life in this slave until a short time before the filing of 
this bill, when she was advised by counsel that the receiving 
the money for Jack deprived defendant of his right to An- 
drew ; she made known to the defendant that she had received 
this information, whereupon he got angry, and taking the 
slave away from her carried him to the town of Fayetteville, 
where he lived and has kept him ever since. She insists that 

by the will of her late husband, the plaintiff is entitled 
(262) toa life-property in Andrew, or in the money paid for 

Jack if the defendant insists on keeping Andrew, and 
that the defendant ought to be put to his election as to that 
matter; that her act of hiring the slave Andrew is all the 
assent she ever gave to the legacy; she admits, however, that 
she intended to assent to it, but says that she was, at that 
time, “wholly ignorant of any interest she had or might have 
in law or equity to the boy Andrew,” and fully believed that 
the defendant was entitled to Andrew, notwithstanding he 
had collected the money for Jack. 

The prayer is that the defendant be compelled to surrender 
Andrew to her, and account for his hire; or that he be com- 
pelled to elect between the sum of six hundred dollars and 
the slave; and if he prefers taking the latter, that then he 
shall pay the plaintiff the sum of $600. 

There is a prayer also for general relief. 

The answer of defendant admits the material allegations in 
the bill, but says that his father owed him about $1,500 or 
$1,600 when this sum of $600 was paid; and notwithstand- 
ing the receipt which he gave, he says it was understood that 
the balance, which was for interest, was still to be paid; and 
that his father told him shortly before his death that he had 
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made a provision in his will which he thought would be satis- 
factory of that claim. He understood him to refer to this be- 
quest of Andrew, and that it was his decided wish that it 
should stand in lieu of the remainder due as interest of the 
money collected for Jack. 

Replication was taken, and the cause set down for hearing 
on the bill, answer and exhibit filed, and sent to this Court. 


Morehead, for the plaintiff. 
Fowle, for the defendant. 


Pearson, J. The bequest of the slave Andrew to the de 
fendant is subject to an express condition: “But should my 
son make my estate pay for the price of Jack, then I 
direct that Andrew shall not pass to James” (his son). (263) 
In other words, the bequest of this slave to the defend- 
ant is to be void if he exacts from the estate the price of Jack. 
It is true he did not, in the words of the condition, exact the 
price of Jack from the estate of the testator, but he exacted 
it from the testator in his lifetime, and without reference to 
the learning in regard to ademption and satisfaction or revo- 
cation, we are strongly inclined to the opinion that this was as 
much a breach of the condition as if he had waited until 
after the death of the testator, and consequently that the be- 
quest was defeated by force of an express condition. But 
however this may be, the plaintiff by her assent to the legacy 
vested the legal title in the defendant ; and the question is, does 
the bill disclose any ground upon which she can ask this 
Court to undo what she has done, so as to relieve her from 
the legal effect of her assent ? | 

The bill does not allege that she was ignorant of the pro- 
visions of the will; indeed, being executrix, that allegation 
was hardly open; there is no allegation that she did not know 
the fact that the testator had paid his son the sum of $600 
for the price of Jack; nor is there any allegation that the de- 
fendant practiced any fraud, made any misrepresentations, 
or by artifice took her by surprise, so as to induce her to 
assent to the legacy; on the contrary the plaintiff’s equity 
is put on the isolated ground that when she assented to the 
legacy “she was wholly ignorant of any interest she had or 
might have in law or equity, in the boy Andrew.” 
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It is settled that mere ignorance of law, unless there be 
some fraud or circumvention, is not a ground for relief in 
equity whereby to set aside conveyances or avoid the legal 
effect of acts which have been done. The equity to supply 
defects in conveyances, the result of ignorance or mistake so 
as to give effect to the intention of the parties, stands on a 
different footing; for instance, to remedy a defective execu- 
tion of a power of appointment, or supply the word “heirs” 
when the intention was to pass a fee-simple, or to give effect 

to the conveyance of a copy-hold estate when there had 
(264) been no surrender, and the like—all stand on the dis- 

tinction that relief is asked to carry into effect that 
which the parties intended to do and not undo that which has 
been done. McKay v. Simpson, 41 N. C., 452; Curtis v. 
Perry, 6 Ves., 745; Hart v. Roper, 41 N. C., 349; 1 Story 
Eq., 123; Adams Eq., 191. 

The defendant alleges a counter-equity on the ground that 
his father did not pay him the interest which had accrued 
on the price of Jack. There is no nroof in regard to it, and 
it is not involved in the consideration upon which we think 
the plaintiff has failed to establish an equity. 

PER CURIAM. Bill dismissed with costs. 








BURTON HATHAWAY, Admr., v. THOMAS H. LEARY, Exr., and 
others. 


1. A bequest of slaves and other personal property to the testator’s wife 
and two children, “to remain in joint stock until my children shall 
have attained the age of twenty-one, then their portion to be set 
apart to them,” conveys a vested interest to the children, the pos- 
session of which, however, is to be postponed till their arrival at the 
age of twenty-one. 

2. Such an estate is not defeated by the death of one of the children be- 
fore twenty-one, but is recoverable by his personal representative. 


Cause transmitted from the Court of Equity of Cuowan 


County. 
William Bullock died in the county of Chowan seized and 
possessed of a considerable estate, consisting of several tracts 
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of land, slaves and other valuable property,-having made and 
published his last will and testament which was duly proved 
by his executor, Thomas H. Leary, the defendant, who alone 
qualified, his wife, the executrix therein appointed jointly 
with him, having renounced her right to act. In the will of 
William Bullock is contained the following clause: 

“Tt is my desire that all the real estate I have shall be sold 
(describing the tracts). It is my will and desire that 
all of my negroes and all other property that I may (265) 
have, after paying my just debts, may be held in joint 
stock by my wife and children; that the negroes be hired out 
annually and the hire be appropriated to the support of my 
wife and children; but it is my express will and desire tnat 
if the income of my estate should not be sufficient for the sup- 
port and education of my children that my negroes shall not 
be sold for that purpose, but that my family shall confine 
their expenses to their income; but should it be found that 
the income of my estate exceeds the expenses of the family the 
surplus will be divided among my wife and children, the 
property herein devised to remain in joint stock until my 
children shall have attained the age of twenty-one, then their 
portion shall be set apart to them, or in case my wife should 
again get married, then her portion (a child’s part) to be set 
off to her.” And by a codicil to the will he adds: “It is my 
will and desire that in the event of my son Benjamin’s por- 
tion of the income of my property should not be sufficient to 
raise and educate him, that my executors raise a sufficient 
amount to defray the expenses of his education, and that the 
same be charged to him, and be deducted out of his portion 
of property.” 

The testator left two infant children, Isadora and Benja- 
min. The former intermarried with one Connelly in Ala- 
bama, and died intestate about two years since, not having 
arrived at the age of twenty-one, and administration was 
granted on her estate to the plaintiff. The widow of the 
testator having intermarried with one Hardy and having her 
property settled under an ante-nuptial contract, her share 
has been paid over to her trustee; so she is not interested in 
this suit. The plaintiff claims the share of Isadora as an 
interest that vested in her lifetime, and alleges that he has 
often demanded the same of the defendant, who has failed to 
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pay it, alleging that some doubt exists as to the proper con- 
struction of the will, and suggesting that as Isadora did not 
arrive at the age of twenty-one years the contingency on 
which she was to take having never occurred, the share never 

vested in her. The plaintiff alleges that the slaves of 
(266) the estate were hired out for several years, and that 

the income from that source far exceeded the ex- 
penses of the family; and that besides the slaves themselves, 
there is a considerable sum in the hands of the executor to 
be divided between the plaintiff, as the representative of 
Isadora, and the son Benjamin, who had arrived at the age 
of twenty-one before the bill was filed. 

The bill prays for an account of the estate of Wm. Bullock, 
in the hands of his executor ; that the share of the said Isadora 
may be ascertained and paid to her administrator ; also, that 
commissioners may be appointed to divide the slaves, ete. 

The answers of Thos. H. Leary and Benjamin Bullock are 
filed, admitting the allegations of the bill; but the latter con- 
tends that Isadora’s interest under their father’s will was con- 


tingent, and the event never having occurred upon which it 
was to become absolute, she takes nothing further than she has 
received in the way of support and education. 

The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court by consent. 


Heath and Hines, for the plaintiff. 
Moore and Smith, for the defendants. 


Battie, J. It has been too long settled to be now ques- 
tioned that in a bequest, like the one before us, the interests of 
the legatees are vested, and if one die before the period of 
division has arrived, his or her share will devolve upon his or 
her representative. The subject is so well and so fully dis- 
cussed in the cases of Perry v. Rhodes, 6 N. C., 140; Clancy 
v. Dickey, 9 N. C., 497, and Gwyther v. Taylor, 38 N. C., 
323, referred to by plaintiff’s counsel, that it would be a work 
of supererrogation to make another remark upon it. 

Per curtam. A decree may be drawn in accordance with 
this opinion. 
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HENRY 8S. LLOYD v. SAMUEL C. WHEATLY. ( ) 


A specific performance will not be decreed in a court of equity, as a 
matter of course; where, therefore, a contract appears to be unfair, 
greatly unequal, and oppressive on the side of the defendant, the 
Court will withhold its aid, and leave the plaintiff to such remedy 
as he may have in a court of law. 


Cause removed from the Court of Equity of Martin 
County. 

The defendant had the older grant for a tract of land des- 
ignated in the accompanying diagram as 1, 2, 8, 9, 12, 13, 
then along a natural boundary to the beginning, and had had, 
by himself and those under whom he claimed, a continued pos- 
session and cultivation of a part of it, ever since a few years 
after the date of his grant, which was in 1752. The plaintiff 
had a younger grant for the land described by the lines 8, 6, 
B, C, D, E, F, K, H, I, J, L, to the beginning, a part of 
which lapped over upon the older grant of the defendant, as 
will be seen by the diagram. The plaintiff had brought an 
action of trespass against the defendant, which was still pend- 
ing, and was proceeding to procession the land, and while run- 
ning in upon a portion of the defendant’s cultivated lands 
with his surveyor and a party of his friends, came to a com- 
promise with the defendant which was reduced to writing, 
and is in these words: 


“We, Samuel C. Wheatly and H. S. Lloyd, agree in the 
presence of Thomas R. Coffield and W. R. Hyman, that a 
cypress and maple in Beaver Dam slough shall be our corner 
in the William Slade grant, and then our line shall proceed 
up along the various courses of the said Beaver Dam slough 
as far as the said Wheatly’s lands extend; and it is further 
understood and agreed that the said Samuel C. Wheatly is 
to pay said H. S. Lloyd a fair and reasonable price for all 
the land on the south side of the Beaver Dam slough covered 
by the William Slade patent or grant. Done this 4 December, 
1850. Witness our hands and seals. 

Henry S. Lroyp, [ Seal. ] 
Samuet C. WuEatty, [Seal.] 


Teste: W. R. Hyman.” 
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The cypress and maple corner is at b, in the dia- 
(268) gram, and the Beaver Dam slough is marked by the 
letters a, a, a, a, a. It appears from the plat of tho 
survey filed by the parties that the lines of the William Slade 
survey, 6, B, C, D, E, F, K. H, 8, 6, and falling within the 
plaintiff’s land, include 129 acres, 107 of which included by 
lines 8, 6, B, C, a, a, a, a, a, 9, 8, are given to plaintiff by this 
compromise, and 22 acres included by the lines H, K, F, E, 
a, a, H, allowed to the defendant, for which he is to pay a 
“fair and reasonable price.” 











The bill is filed to compel a specific performance of this con- 
tract by the defendant’s making title according to the desig- 
nated line, and by surrendering possession of the 107 acres 
to the plaintiff. 
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The defendant in his answer says that although he 
did sign the contract set forth in the plaintiff’s bill, (269) 
yet he did so through the misrepresentations, fraud 
and overreaching of the plaintiff and others with whom he 
was combined; that he was acting under a mistake of his 
rights, brought about by the devices of the plaintiff and his 
coadjutors and under alarm at the idea of losing much of his 
most valuable land. He says that although he did not know 
exactly where his lines ran, yet he had long believed that they 
were about where they are now ascertained to be, and that 
they took in the whole of the lap as exhibited in the diagram ; 
but that very shortly before this contract was made plaintiff 
came upon his land under the actual or pretended authority 
of the law with his surveyor, one W. R. Hyman, and com- 
menced, as they said, processioning his (defendant’s) land, 
and the second and third lines they ran were from 2 to 20, 
and from 20 to 21, and he was assured by the surveyor that 
that was the only way they could be lawfully run. He says 
he supposed these persons knew, and were acting honestly, 
and it was from these feelings and considerations, as well as 
from the terror of the law suit pending against him, that he 
consented to make the Beaver Dam slough the line between 
them. He says further that he has found out that both plain- 
tiff and Hyman knew well that this was not the true way to 
run the line, and that plaintiff had been told by both Hyman 
and another surveyor by the names of Phelps that the line was 
to run along the river from 1 to 2, then to 8, then to 9 and 
then to 12. He insists that he has proved by abundant evi- 
dence, documentary as well as oral, that such is the way in 
which the lines should run, and that therefore this compro- 
mise is unreasonable, unfair and oppressive. 

Replication was made to the answer and much evidence 
taken in the cause; and it being set down for hearing upon 
the bills, answers, exhibits, proofs and former orders, was sent 
to this Court for trial. 


Moore, for the plaintiff. 
Rodman, for the defendant. 


Battier, J. The equity for a specific performance 
of a contract requires that the contract shall have been (270) 
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made for valuable consideration, and that its enforcement 
in specie be practicable and necessary. Adams Eq., 77. 
It is not a matter of course, but rests in the sound discretion 
of the Court, and it may be refused when circumstances ren- 
der it inequitable or improper. In order to be thus enforced 
the agreement must be certain, fair and just in all its parts. 
Leigh v. Crump, 36 N. C., 299. Even the mere fact that the 
contract is a hard one and would press heavily on the defend- 
ant will induce the Court to withhold its aid and leave the 
plaintiff to his remedy at law. King v. Hamilton, 4 Peters, 
311; Talbot v. Ford, 13 Simon, 173 ; Adams Eq., 84; 1 Story 
Eq. Jur., secs. 132, 134, 161. 

The application of these principles is decisive against the 
claim of the plaintiff in the present case. We say nothing 
of the uncertainty of the contract. We do not declare that 
it was obtained from the defendant by fraud, though we do 
believe that he entered into it under circumstances of surprise 
and alarm at finding the plaintiff with a surveying party in 
the midst of his cultivated field. But a contract more un- 
equal between the two parties and more oppressive upon one 
of them it would be difficult to imagine. The testimony of . 
the surveyors, taken in connection with the plat and the ac- 
companying documents, shows clearly that all the land to be 
affected by the alleged compromise belonged to the defend- 
ant. <A part of that the contract requires him to convey to 
the plaintiff and permits him to retain the residue upon pay- 
ing a fair price for it. And what is he to get in return? 
Nothing that we can discover unless it be an engagement on 
the part of the plaintiff not to sue him for his own land. It 
is no part of our duty to encourage law-suits, or to prevent 
their adjustment when commenced, but we think we can 
safely say that the plaintiff has attempted to make the de 
fendant pay rather too dearly to keep out of one. The agree- 

ment is not, in our opinion, “certain, fair and just in 
(271) all its parts,” and we cannot, therefore, decree its en- 
forcement in this Court. 

PER CURIAM. The bill is dismissed with costs. 


Cited: Mayer v. Adrian, 77 N. C., 94; Love v. Welch, 97 
N. C., 206; Ramsey v. Gheen, 99 N. C., 218; Whitted v. 
Fuquay, 127 N. C., 69. 
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BRYAN GRIMES, Exr., v. JAMES E. HOYT. 


1. A court of equity will not interfere to rescind an executed contract, 
upon the ground that it is illegal and against the policy of the 
State, where the parties are in pari delicto; the maxim in such 
case being melior est conditio defendentis (with the exception of 
cases under statutes to protect the citizens of the State against op- 
pression, as for instance, usury). 


2. A bill, therefore, alleging that the owner of a slave conveyed him by 
a deed absolute on its face, upon a secret trust that the slave should 
go at large and act as a free man without leaving the State, and 
asking the rescission of the contract and the restoration of the 
slave, with an account, ete., will not be entertained. 


CauseE removed into this Court from the Court of Equity 
of Beaurort County. 

In 1845 the Rev. Mr. Singletary conveyed to the defendant 
by an absolute bill of sale a slave by the name of Guilford, 
reciting therein as a consideration the receipt of $850, with a 
general warranty of title. The defendant did not pay this 
sum in money, but in lieu thereof gave to Mr. Singletary five 
several sealed notes for $171.62, payable on credits of one, 
two, three, four and five years, with a provision in each of 
said notes that if the said negro should die or become perma- 
nently disabled before such note became due, payment was 
only to be made pro rata, up to the time of such event. Mr. 
Singletary died in less than a year thereafter, having made 
his last will and testament, wherein the plaintiff, Bryan 
Grimes, was appointed his executor. The plaintiff proved the 
will and qualified as executor. 

The bill alleges that plaintiff’s testator being about to re- 
move from the county of Beaufort where he then resided, 
and being much attached to the slave Guilford, who 
was an excellent servant in all respects, for the pur- (272) 
pose of enabling him to remain in Beaufort county 
where his wife and children lived, and for the purpose of 
enabling him to purchase himself and be free without leaving 
the State, with the concurrence of the slave Guilford, and in 
pursuance of a promise made him, entered into an agreement 
with the defendant that he (defendant) “was to have for his 
own use all the annual profits of the labor of the said slave for 
five years, and at the end of that time he (Guilford) was 
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either to remain nominally the slave of the defendant, being 
permitted to have the use of his time and to go at large as a 
free man or defendant was to convey him to his (Guilford’s) 
wife, who was a free woman of color (at the option of the 
slave), for the same purpose ; the intention being substantially 
to emancipate him without his leaving the State. The bill 
alleges that Guilford was worth a ereat deal more than $850, 
and that the object of giving this bill of sale was to disguise 
the transaction and evade the laws of the State in relation to 
the emancipation of slaves, The bill further alleges that the 
defendant having received the profits of the labor of Guilford, 
who is a carpenter, for five years, by which he has realized 
$250 a year, or in the whole $1,200, has permitted the said 
Guilford ever since, and still permits him, to go at large as a 
free man, and now only holds him in nominal servitude. 
Nevertheless he alleges that the defendant has offered to sell 
the said slave for the sum of $650, with an understanding and 
agreement that when the purchaser shall have received that 
sum (650), the slave is to go at large and enjoy his freedom 
as he is now doing. The bill further alleges that some small 
payments have been made on the notes taken from the defend- 
ant, but the same have been renewed by the substitution of 
two other notes amounting to about $683, which have been on 
interest for six or eight years. 

The plaintiff, averring that the said sale to the defendant 
was merely colorable and against the policy of the State, offers 
to surrender the notes now held on the defendant, and the 

money paid him on the same account; and he prays 
(273) that the bill of sale may be declared void and be sur- 

rendered for cancellation, and that the defendant ac- 
count with him for the hire of the slave since he went into the 
defendant’s possession. 

The answer of the defendant denies that he made any such 
contract or agreement with the plaintiff’s testator, but says 
after the trade with Mr. Singletary, which was bona fide, as 
evidenced in the bill of sale and the notes, and not upon any 
illegal trust or understanding as is pretended by the plain- 
tiff, and after this transfer to him, it is true he did agree 
with the slave Guilford himself that if he would serve him 
for five years and would make by working at his trade the 
sum of $1,250, that is, $250 per year for that time, that he 
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would liberate him, but denies that this emancipation was 
to be done in any other mode than that permitted by the law 
of the State. : 

There was replication to the answer, and the cause set for 
hearing upon the bill and answer. 


Rodman and Donnell, for the plaintiff. 
Sparrow, for the defendant. 


Nasu, C. J. The bill is filed to rescind a contract. It 
states that the testator, Mr. Singletary, who was the owner 
of a slave by the name of Guilford, to whom he was much 
attached, and being about to remove out the county of Beau- 
fort where he then resided, “agreed with said slave to convey 
him to any person whom the said slave should select who 
would agree to pay said Singletary a certain sum in annual 
payments for a certain time, out of the profits of the labor of 
the said slave; and after the expiration of that time to per- 
mit the said slave to go at large and act as a free man, and 
who should nominally only be his master.’ This arrangement 
was considered by the said Singletary as an act of bounty to 
the said slave, and the object was to emancipate him, etc., and 
still leave him to reside in the State.” The bill states that a 
contract was made between plaintiff’s testator and the 
defendant to carry out this intention. Hoyt gave to (274) 
the testator his bonds for the stipulated price, to-wit, 
$850, divided into five annual payments, and the latter con- 
veyed the slave to the former by a deed, absolute on its face. 

The answer denies that the contract was such as is set 
forth in the bill, but claims Guilford by an absolute purchase. 
The answer, however, contains statements which strongly cor- 
roborate the allegations in the bill and are inconsistent with 
any other. The enquiry is, does the bill state such a case as 
authorizes the interference of a court of equity? We think 
it does not. The object of the testator was a benevolent one, 
but the mode resorted to is contrary to the well-known policy 
of the State. There are three ways in which slaves can be 
emancipated, viz., by the judgment of a court of record, Rev. 
Stat., ch. 111, sec. 57, or by the owner taking or sending them 
out of this to a free State, or by the Legislature. In neither 
of the two first cases can the slaves remain in the State, and 
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only by a legislative act can that privilege be obtained. It 
is in direct violation of the policy of the State to suffer a slave, 
upon his emancipation, to remain in the State; and this 
Court in various cases have declared that secret trusts, such 
as the bill sets forth, are null and void. See Thompson v. 
Newlin, 38 N. C., 338; Huckaby v. Jones, 9 N. C., 120; 
Stevens v. Ely, 16 N. C., 493; Lemmond v. Peoples, 41 N. C., 
137. These cases establish the general principle that a secret 
trust for the emancipation of a slave, whether by voluntary 
deed or will, is void, and a trust results in the latter case to 
the next of kin of the testator, and in the others to the grantors. 
Those cases, however, do not control this; in each of them the 
conveyance was a voluntary donation. Here it is a convey- 
ance upon a full and valuable consideration, to-wit, $850 for 
a slave forty-five years old. Huckaby’s case was under a 
will in which the Court say the legatees to whom the property 
was willed were trustees only, and the purpose of the trust 
the emancipation of the slaves. This was an illegal trust, as 
the slaves were to remain in the State, and the legacy a mere 

donation. In Ely’s case the conveyance of the slaves 
(275) was a donation, two slaves being conveyed for £5. 

The trust was expressed upon the face of the deed, and 
for a quasi emancipation. The trust in the case of Peoples 
also arose under a voluntary conveyance for the same secret 
purpose. The error of the parties consisted in not attending 
to the difference between a secret trust of the nature we are 
discussing, accompanying a voluntary conveyance where the 
trustee has no interest in the slaves conveyed, and one where 
the conveyance is for a valuable consideration, conferring 
an interest in the trustee. In the latter case, where the object 
and purpose is to secure to the slave what is termed a quast 
emancipation, the parties are in pari delicto, and equity 
stands neuter between them; it being a maxim of equity in 
pari delicto, potior est conditio defendentis. Equity will 
lend its aid neither to enforce nor to cancel the contract, but 
leave the parties to contest their legal rights, if any they have, 
in a court of law. It is a maxim of law, ex turpi causa non 
oritur actio ; if, therefore, a contract be made, so tainted, while 
it remains executory, equity will not interfere where its inva- 
lidity appears upon its face ; because a court of law is compe 
tent to take notice of it; but if its invalidity does not so 
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appear, it will give relief. But the Court will not interfere to 
rescind where the contract is executed by reason of the maxim 
in part delicto, ete. Here the contract was executed, the tes- 
tator had conveyed the slave Guilford to the defendant Hoyt, 
who took possession of him and executed his bonds for the 
price agreed on. This rule, however, does not apply to con- 
tracts made in violation of a statute to protect the citizen from 
oppression and the oppressed party is asking relief, as in 
the case of usury; for in such a case though the complainant 
has joined in violating the law, he is not considered in part 
delicto. Adams Eq., 349; 2 Story Eq., sec. 700; 1 Story Eq., 
sec. 298. 

A contract made in violation of the public policy is consid- 
ered a constructive fraud, as not originating in any actual or 
positive evil design. 1 Story, 258. It is not intended to cast 
upon the parties the slightest charge of any moral de- 
linquency. The vendor here was actuated by a pure (276) 
and benevolent motive; he resorted to a mode not sane- 
tioned by the law. In the language of Judge Henderson in 
Ely’s case, “the act is forbidden only by the stern policy of the 
State, necessary to support our institutions in regard to slaves, 
but there is nothing malum in se in the act.” 

The Court cannot grant the relief asked, and the bill is dis- 
missed. ' 

PER CURIAM. Decree accordingly. 


Cited: Taylor v. McMillan, 123 N. C., 393. 
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W. F. BROOKSHIRE and others v. A. H. DUBOSE and others. 


1. It is a general doctrine of the common law recognized in this State 
that no suit can be brought or maintained by any executor or admin- 
istrator, or against any executor or administrator in his official 
capacity, in the Courts of any other country or State, except that 
from which he derives his authority to act, in virtue of the probate 
and letters testamentary, or the letters of administration there 
granted to him. 


2. This principle is not varied by the fact that a part of the assets of 
an estate have been recovered by an administrator appointed in an- 
other State, suing in his individual capacity in a Court in this State 
upon promises made him by the defendant, and by such defendant 
seeking to enjoin the judgment. 


Apreat from an interlocutory decree of the Court of 
Equity of Ranpotrnu County, at its last Fall Term, his Honor 
Judge Caldwell presiding. 

The facts of this case are set forth in the opinion of the 
Court. 


Gilmer and Miller, for the plaintiffs. 


Bryan, for the defendants, argued as follows: What equity 
has the plaintiff to retain the amount received, or to a set off 
against it ? 

The money was the individual property of Dubose; the 

negro which he had bought of Newby (by his agent 
(277) Brookshire, the plaintiff) had been recovered from 

him, and this was the consideration money he had 
paid, to which he was entitled upon every principle of equity 
and good faith; this money was in the hands of plaintiff and 
he had received it as the agent of Dubose. 

The plaintiff claimed that he was entitled to the balance of 
a distributive share in the hands of defendant, as administra- 
tor of William Brookshire. The defendant, if liable on this 
ground, is only liable as administrator, and his assets can 
only be administered according to the laws of Alabama; this 
involves the rights of creditors and the question of assets, 
priorities, ete., which can only be adjusted by the local law. 
Next of kin can only claim according to the lex loci. 

No suit can be brought to charge defendant as administra- 
tor in the courts of any country except that from which he 
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derives his authority to act. Story’s Con. Laws, sec. 513, 
et seq. 

Plaintiff is bound to establish his claim judicially in the 
first place. 1 Paige, 622; Sellers v. Bryan, 17 N. C., 361. 

To authorize a set off in equity as well as at law (the debt 
being ascertained) there must be mutuality—mutual debts 
and mutual credits. 2 Story Eq., sec. 1436; 21 Eng, L. and 
E., 546; 23 do., 457; 5 Mason, 201; Bunting v. Ricks, 22 
N. C., 130. 

If available, it was as much available at law as in equity. 


Batrt1x, J. This case comes before us upon an appeal from 
an interlocutory order dissolving an injunction which had 
been granted upon the filing of the bill. The only facts nec 
essary to be stated are as follows: William Brookshire died 
intestate in Clarke County, Alabama, in 1842, and letters of 
administration were granted to the defendant, Abel H. Du- 
bose, by the Probate Court of that county. The intestate left 
no wife or issue, and the plaintiffs and defendants other than 
the administrator are his next of kin, and as such are entitled 
under the laws of Alabama to a distribution of his es- 
tate. In the latter part of 1844 the plaintiff, Willie F. (278) 
Brookshire, went to the State of Alabama with the 
powers of attorney from the other next of kin to demand a 
settlement with the defendant Dubose, as administrator, and 
to receive from him the shares of the intestate’s estate to 
which he and they were entitled. While there he was induced, 
as he states, by the fraudulent representations of the admin- 
istrator, to receive for himself and his principals much less 
than was really due to him and them, thus leaving, upon a 
full and fair settlement, a large balance still due to each of 
them. The bill then states that the plaintiff, Willie F. Brook- 
shire, “received for Thomas Newby and wife $400, and 
brought the same with him to Randolph County, North Caro- 
lina, where he resided, the said Newby and wife residing in 
Indiana; that the said Newby and wife, having peculiar no- 
tions on the subject of slavery, became desirous to get one of 
the slaves belonging to the estate for the purpose of emancipa- 
ting him, and caused suit to be brought against the said Du- 
bose in Alabama for the slave allotted to them, and recovered 
him ; that fearing the receipt of the $400 in the hands of the 
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said Willie might affect them in their suit for the slave, they 
refused to take the money or any part of it, but permitted 
it to remain in his hands; but that after they succeeded in 
their suit they demanded the said money of the said Willie, 
as being a part of their share of the estate of William Brook- 
shire, over and above the negro which they had recovered. 
That the defendant Dubose forbade him, the said Willie, to 
pay the money to Newby and wife, and brought suit for the 
same in Randolph Superior Court of law and recovered a 
judgment for it at the Fall Term, 1853, upon proof of the 
oral and written declarations of the said Willie that Newby 
and wife had refused to receive the said money, and that he 
was willing to repay it to the said Dubose.” The prayer of 
the bill was for an account and settlement, and until that 
could be had, for an injunction against the judgment at law. 
Upon the coming in of the answer of the defendant Dubose— 
the facts stated in which it is unnecessary to set forth, further 

than that it denied that anything was due the plain- 
(279) tiffs, and insisted that the estate of the intestate had 

been fully settled and a decree to that effect entered in 
the Probate Court in Alabama—the injunction was dissolved, 
and from the interlocutory order the plaintiff Willie F. 
Brookshire appealed. 

We are clearly satisfied that the bill cannot be sustained ‘at 
all, and the order dissolving the injunction was therefore 
proper. Mr. Justice Story in his admirable work on the con- 
flict of laws, in discussing the subject of a suit by or against 
a foreign executor or administrator, says: “It has hence be 
come a general doctrine of the common law, recognized both 
in England and America, that no suit can be brought or main- 
tained by any executor or administrator, or against any execu- 
tor or administrator in his official capacity, in the courts of 
any other country, except that from which he derives his 
authority to act in virtue of the probate and letters testament- 
ary, or the letters of administration there granted to him. 
But if he desires to maintain any suit in any foreign country 
he must obtain new letters of administration, and give new 
security according to the general rules of law prescribed in 
that country, before the suit is brought. So on the other hand 
if a creditor wishes a suit to be brought in any foreign coun- 
try in order to reach the effects of a deceased testator or intes- 
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tate situated therein, it will be necessary that letters of admin- 
istration should be there taken out in due form according to 
the local law, before the suit can be maintained ; for the execu- 
tor or administrator appointed in another country is not 
suable there and has no positive right to or authority over 
those assets ; neither is he responsible therefor.” Story’s Con. 
of Laws (3d Ed.), sec. 513. For this the learned author 
cites many cases, the authority of which, as establishing the 
general rule, the plaintiff’s counsel does not dispute. But he 
contends that the present case is an exception, for the reason 
that the administrator came into this State and instituted a 
suit in one of our courts for the collection of a part of the 
assets. This, he says, has conferred upon our courts a juris- 
diction to call upon the administrator for a full account and 
settlement of the whole estate of his intestate. The 

reply is obvious and conclusive. The administrator (280) 
sued and could sue here only in his individual and not 

in his representative capacity. The defendant in the suit at 
law held money in his hands, which, after the refusal of 
Newby and wife to receive it, he declared to belong to the 
plaintiff in that suit, and expressed his willingness to repay 
it. Having received the money in Alabama from the admin- 
istrator for another person, without sufficient authority as it 
appeared to do so, he was bound in conscience as well as by 
law to return it to him; and it would be conceding rather too 
much to him that his breach of good faith, which compelled 
the administrator to sue him in his individual capacity, could 
give him the right to drag the administrator from his own 
courts into ours for the purpose of compelling him to render 
a full account of his administration in our courts. Thinking 
as we do that our courts have no jurisdiction to entertain the 
bill, we direct the interlocutory order to be affirmed with 
costs, without adverting to any other question discussed by 
the counsel. 

PER CURIAM. Decree accordingly. 
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? OLIVER BRAME and others v. ANDERSON F. BRAME. 


Where one is entitled to a contingent interest in two slaves under a 
deed, and afterwards the same grantor makes another deed convey- 
ing the same slaves and much other property in trust for the prior 
grantee and others, giving an indefeasible interest in the whole to 
each one, and such prior grantee acts as trustee, sells all the other 
property but the two slaves, distributes the proceeds and takes his 
share of them, it was Held, that he was to be considered as having 
abandoned his claims under the former deed, and, therefore, that the 
two slaves must be sold under the second deed and distributed as 
the other property had been. 


Aprerat from a decree made by his Honor Judge Caldwell, 
in the Court of Equity of Warren County, at its 

(281) Fall Term, 1855. 
William Brame, the father of the plaintiffs and the 
defendant, in August, 1826, executed the following deed, viz. : 
“Know all men by these presents, that I, William Brame, 
of the county of Warren and State of North Carolina, for 
the good will, love and affection which I have and bear to my 
wife, Nancy Brame, and my children, Anderson F. Brame, 
Henry Brame, James Brame, Oliver Brame, Susan Brame, 
Sally Brame, William Brame, Anne Brame and Marcus 
Brame, and for the further consideration of one dollar to him 
in hand paid by the said Anderson F. Brame and Henry 
Brame, trustees by me appointed, the receipt whereof I do 
hereby acknowledge, have bargained and sold to the said 
Anderson F. Brame and Henry Brame, their heirs, executors 
and assigns, the following negro slaves, to-wit, Tab, Will, 
Milly, Henderson, young Tab, John, Silva and Peter, with 
the further increase of the said female slaves to them,” etc., 
with a clause of warranty. “In trust, nevertheless, first: the 
aforesaid trustees are to permit my wife Nancy to use and 
enjoy the profits of the said slaves for her support and the 
support and maintenance of my three daughters, Susan, Sally 
and Anne, for and during the natural life of my said wife 
Nancy, and after her death the said trustees are to distribute 
the aforesaid negro slaves and the future increase of the 
females thereof, as follows: To each of my children before 
mentioned, equally, share and share alike ; and for the pur- 
pose of making this distribution, as the said Anderson and 
Henry will be interested, my friend, Henry Fitts, shall ap- 
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point three persons to divide the said negroes, and that divis- 
ion shall be good. The part that shall be divided to my son, 
Oliver Brame, he is not to take, but his part is to be retained 
and taken into possession by the said Anderson F. Brame 
and Henry Brame (in trust for the support of Oliver during 
his life), and after the death of said Oliver what remains in 
the hands of the trustees is to be equally divided amongst the 
rest of the children. 

“Two of the above-conveyed negroes, John and Silva, are 
now in the possession of Anderson F. Brame, which 
negroes said Anderson is to keep possession of until the (282) 
death of my said wife Nancy and myself.” 

In March, 1821, the donor had made to Anderson F. 
Brame a deed for a tract of land containing 210 acres, reciting 
a consideration of $900, as well as natural love and affection 
(describing it), the habendum of which is as follows: “to 
have and to hold the said tract or parcel of land, with the 
appurtenances thereunto belonging, unto the said Anderson, 
his heirs and assigns, to the proper use and behoof of him, the 
said Anderson, his heirs and assigns, forever, from and after 
the death of the said William, and Nancy Brame, his wife,” 
with a clause of general warranty superadded. The deed then 
proceeds: ‘‘And the said William doth further covenant and 
agree with the said Anderson that for and in consideration of 
the said Anderson’s permitting him, the said William, to have, 
hold and enjoy the premises herein contained for and during 
the natural life of the said William and Nancy, his wife, that 
the said Anderson or his assigns shall have, hold and enjoy 
during the natural life of him, the said Anderson, a certain 
tract or parcel of land adjoining the above [describing it], 
containing 871% acres, more or less, together with two negroes, 
to-wit, John, a negro boy, and Silva, a negro woman, upon 
condition, nevertheless, that if at any time hereafter the said 
William should be disposed to relinquish and quit claim to the 
said Anderson of all the interest reserved to him, the said Wil- 
liam, in the two hundred and ten acres above mentioned, then 
the interest and estate of the said Anderson in the 871% acres 
above mentioned and the two negroes, viz., John and Silva, 
to cease and the property to return to the said William.” 

Nancy, the wife of the grantor, died in July, 1846, and 
William, the grantor, died in 1850. In the winter following 
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the death of Mrs, Brame, by consent of all the parties all the 
said slaves except John and Silva were sold by the trustees 
and the proceeds distributed among the children of William 
Brame, as above enumerated, except the share of Marcus, 

who had died intestate before that time, and his share 
(283) was retained by Anderson, one of the trustees. The 

plaintiffs and defendant are his next of kin. At the 
time of the sale of the slaves John and Silva were not sold, 
owing to some opposition by the defendant, Anderson F. 
Brame. About six months after the death of Mr. Brame the 
woman Silva died. Silva had remained in the possession of 
the defendant Anderson up to the time of her death, and John 
has remained in his possession up to the present time, used 
and claimed by him. The bill was filed 26 September, 1854. 

The plaintiffs allege that the slave, John, has been’ profit- 
able and made large gains for the defendant; that shortly 
before this suit was brought they called upon him to make sale 
of the slave, John, and distribute the proceeds according to the 
deed in trust, but he has refused to do so, claiming him as 
his own. The prayer of the bill is for an account of the hires 
of John and Silva, and also for the value of Silva, whom he 
ought to have sold before the time of her death; that John 
be surrendered, to be sold, and the proceeds divided accord- 
ing to the deed of 1826, and for general relief. 

The answer of the defendant sets up the deed of 1821, and 
also insists upon the statute of limitations. 

Plaintiffs, anticipating the first ground of defense, urged 
in their bill that the defendant, having acted as trustee under 
the deed of 1826 by selling the property and distributing the 
proceeds according to the provisions of that deed, and having 
also himself taken a benefit under it, is estopped from setting 
up the former inconsistent deed of 1821. 

There was replication to the answer. 

The cause was set for hearing on the bill, answer, former 
orders and exhibits, and, coming on to be heard, his Honor 
declared his opinion to be in favor of the plaintiffs, and de- 
creed accordingly ; from which judgment defendant appealed. 


Moore and Eaton, for the plaintiffs. 
Miller, for the defendant. 
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Pearson, J. By the deed of 1826 sundry slaves, 
including John and Silva, were conveyed to the de- (284) 
fendant in trust to divide them among the children of 
the donor after the death of his wife, with an express reserva- 
tion of the use of the slaves, John and Silva, to the defendant 
during the life of the donor and his wife. The defendant was 
a party to this deed, acted under it as trustee, sold all the 
slaves except John and Silva in pursuance of its provisions, 
and divided the proceeds of the sale among the children of the 
donor, retaining a share (he being one of the children). 

Now, apart from the doctrine of election, upon which there 
is much learning, and according to which, if a testator or 
donor give to A the property of B, and give to B other prop- 
erty of the testator or donor, the latter is not allowed to claim 
the bounty of the testator or donor and also to set up claim 
to his own property whereby to disappoint the bounty intended 
for A, the idea that the defendant can, after acting under and 
taking benefit from the deed of 1826, be allowed to set up 
claim to the two slaves, John and Silva, under the deed of 
1821, shocks all notions of common honesty and, as is said in 
Sasser v. Jones, 38 N. C., 19, amounts to a gross and palpa- 
ble fraud. 

We are not, however, driven, as in Sasser v. Jones, to the 
necessity of imputing to the defendant actual fraud, and pre- 
fer to reconcile the matter in this way, 2. e., the reservation to 
the defendant in the deed of 1826 of an estate for the life of 
the donor and his wife was accepted and considered by the 
defendant, together with his share in the division under that 
deed, as a fair equivalent for the estate during his own life, to 
which he was entitled under the deed of 1821, but which was 
subject to a condition. In other words, he was willing and 
did surrender an estate for his own life which was subject to 
a condition in consideration of an absolute estate for the lives 
of his parents, or the longest liver, in addition to a child’s 
part in the entire fund. This makes the whole matter work 
together, leaves no reflection upon the honesty of the parties, 
and carries the intention into effect. 

It is familiar doctrine, if one stand by and see an- 
other buy property to which he has a claim, and pay a (285) 
fair price for it, he shall not afterwards be allowed to 
dispute the title, because he cannot do so without being guilty 
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of afraud. Our ease is stronger than that, for the defendant 
is a party to the deed, acts under it as trustee and receives a 
part of the fund. We are satisfied, therefore, that the deed 
of 1826, by the understanding of the parties, supersedes the 
deed of 1821, and that the estate for his own life, subject to a 
condition, was surrendered or exchanged by the defendant 
for an estate for the life of his father and mother, or of the 
longest liver, in consideration of his being allowed to take a 
full share as one of the children. As the defendant was 
entitled to Silva and John until the death of both his father 
and mother, the fact that they were not sold at the death of 
the mother, when the other slaves were sold, is fully accounted 
for, and puts the idea of an adverse claim, so as to bring into 
operation the statute of limitations, out of the question; and 
as Silva died so soon after the death of the donor, we think 
the defendant was not guilty of laches, so as to charge him 
with her value. 

In short, we concur with his Honor in the view taken by 
him in regard to the whole case, and the decree must be in 
all respects affirmed. 

PER CURIAM. Decree accordingly. 





JOSEPH PATTON v. ROBERT THOMPSON. 


1. Where a trustee buys at his own sale, even though he may give a fair 
price, the cestui qui trust has his election to treat the sale as a 
nullity, not because there is, but because there may be, fraud. 
Therefore: 


2. A guardian who petitions for the sale of his ward’s estate, gets an 
order of sale, acts as the agent of the Clerk and Master in making it, 
cries the sale, takes the bonds and gives the information to the 
Clerk and Master, on which the report is made and the sale con- 
firmed, will not be allowed to hold the land of his ward purchased 
by another for him at such a sale. 


Cause removed from the Court of Equity of Axa- 

(286) MANCE. 
The bill was filed to compel the defendant to bring 
in a deed for cancellation, and for an account of the rents, ete. 
Joseph Patton was a lunatic, to whom the defendant was 
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guardian ; he had a few articles of personal property of small 
value and a tract of land containing sixty acres, worth between 
five hundred and a thousand dollars, and no other means of 
subsistence. In 1848 the guardian filed a petition in the 
Court of Equity of Orange (then having jurisdiction), stating 
that the proceeds of the land and other property were insufti- 
cient to support the ward, and that it was necessary to sell the 
land; whereupon that Court made a decree that the sale 
should be made, and annointed the Clerk and Master of that 
Court to make it, on a credit of six and twelve months. The 
Master advertised the land and sold the same to one John 
Stewart for $499, the defendant acting as his agent in crying 
the sale at auction and in taking the bonds. Upon the com- 
ing in of the Master’s report, opposition to the confirmation of 
the sale was made, and it was continued for one term. After- 
wards it was confirmed, and in the meantime the new county 
of Alamance having been laid off and having taken jurisdic- 
tion of the matter, the sale was in that Court ordered to be 
confirmed. At the Spring Term, 1850, of the Court of Equity 
of Alamance an order was made “that the Master transfer to 
Robert Thompson, the guardian, the bonds for which the land 
was sold, to be applied by the said guardian to the use of his 
ward, and that the Master of this Court make title to the pur- 
chaser.” The bonds were accordingly delivered to the defend- 
ant, and in June, 1850, the Clerk and Master of that Court 
made a deed for the premises to the purchaser, John Stewart. 
On 20 September, following, Stewart conveyed the same 
land to the defendant for the consideration of $666, as ex- 
pressed in the deed. No money was paid by Stewart on 
obtaining the deed, nor did defendant advance anything to 
Stewart for his bargain, but the consideration on which Stew- 
art conveyed to defendant was a surrender of his (Stewart’s) 
bonds by the defendant. The Clerk and Master delivered 
the deed for the purchaser to the defendant at the 

same time that he delivered him the bonds under the (287) 
order of the Court. 

The plaintiff alleged in his bill that this sale of the ward’s 
land was unnecessary ; that divers of his friends had proffered 
to take the lunatic and land and support him off of it; that 
defendant acted as agent to sell the land, and that in appoint- 
ing a day of sale he selected one on which there was a large 
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gathering in the neighborhood, and most of the persons who 
might compete for the land were gone there. He alleges that 
the defendant did not advertise ; that he did not state the full 
number of acres in the tract, and that he spoke doubtingly of 
the title; that he acted as crier of the sale; that he had pro- 
cured Stewart to bid off the land for him, and when it came 
to the bid at which he knocked it off, he did so hurriedly, 
and in a way to prevent further competition. It was further 
alleged that the land was worth from $1,000 to $1,200. The 
bill charges that the land adjoined the lands of the defendant, 
and was very much desired by him, and that in all this pro- 
ceeding he was actuated by the fraudulent design of getting 
the land at an undervalue, and that he finally succeeded in 
doing so. The prayer is for a surrender of the land and an ac- 
count; also that the deed be surrendered for cancellation, and 
for genera] relief. 

The defendant denies in his answer all these allegations, 
except that he told Stewart, and he says he told others, to bid, 
and if they did not like their purchase he would take it off 
their hands, He says that he did this solely from an anxiety 
to make the land bring its value. He also insists that the sum 
agreed to be paid for the land is its full value; and that this 
bill has been brought against him, not from any belief that 
he has got it too low, or that he has acted unfairly, but from 
an idea that a valuable conper vein has been discovered in 
close proximity to it, which is supposed to extend into it. 

There was replication, and a large amount of proof taken, 
the material part of which is noticed in the opinion of the 
Court. The cause was set down for hearing upon the bill, 

answers, exhibits and proofs, and sent to this Court for 
(288) trial. 


Winston, Sr., for the plaintiff. 
Graham, for the defendant. 


Pearson, J. “It is an inflexible rule that where a trustee 
buys at his own sale, even though he give a fair price, the 
cestui que trust has his election to treat the sale as a nullity; 
not because there is, but because there may be, fraud.” Broth- 
ers v. Brothers, 42 N. C., 150. So there is no question as to 
the principle of equity which the bill seeks to enforce. Our 
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question is one of facts merely, 7. e., do the proofs establish 
as many of the allegations of the bill as are necessary to bring 
the case within the operation of the rule ? 

The allegations tending to show actual fraud, as that the 
sale was not duly advertised, competition was suppressed, ete., 
are not sustained by the proof, and must be put out of the 
case; but these facts are proven, 2. ¢., the defendant was the 
guardian of the plaintiff; he conducted and had the entire 
control of the sale, and reported to the Court that one Stewart 
was the purchaser ; the sale was confirmed, and by order of the 
Court title was made to Stewart, who thereupon conveyed 
to the defendant, upon a surrender of the notes which he had 
given for the purchase money; Stewart bought by reason of 
an assurance on the part of the defendant that if he did not 
like his bargain he (the defendant) would take it off his 
hands. Stewart had no expectation or belief that he would 
like his bargain; for the land (some fifty or sixty acres) had 
no house upon it, no water, and was unfit for his purpose, 
unless he could get some land adjoining, which he knew he 
could not do; whereas, it suited the defendant precisely ; he 
owning land adjoining, to which this land would be a very 
desirable accession. So we have no doubt as to the truth of 
the allegation that Stewart acted merely as the agent of the 
defendant for the purpose of buying the land for him; and 
that the defendant, being well aware that according to the 
“inflexible rule” above announced, he could not become the 
purchaser directly, attempted to effect his purpose indirectly, 
by the instrumentality of Stewart; and we have no 
doubt that the defendant, in consequence of his desire (289) 
to become the owner of the land, authorized Stewart 
and that he did bid more for the land than any other person 
was willing, under the conditions of the sale and the state of 
the property, to give for it. But the defendant knew he had 
this advantage over any other person who wished to buy ; that 
being guardian he would not be compelled to pay the price ac- 
cording to the terms of sale, and “might take his own time” ; 
and the result has been, according to the direct allegation of 
the bill, that the defendant has not, up to this time, been re- 
quired to pay the amount bid for the land. 

If the allegation that in point of fact Stewart bought the 
land for the defendant needed any further confirmation the 


269 





IN THE SUPREME COURT. [55 





PaTTon v. THOMPSON. 





defendant has supplied it by testimony of one of his own wit- 
nesses, viz., James T. Hunter, who swears in substance that 
the defendant requested him to attend the sale and buy the 
land with the assurance that if he did not like his bargain he 
(defendant) would take it off his hands, provided it did not 
go over $500, telling him he thought the land was worth four 
or five hundred dollars. Witness attended the sale, and bid 
so as to run the land up to above $400, with the expectation 
that if he became the purchaser the defendant would take 
it, as he knew it would not suit him, because there was no 
water on it, and very little wood, and there was no chance of 
buying any adjoining land. 

The position taken for the defendant—that this being a sale 
by order of a court of equity and the sale being confirmed by 
the Court, makes an exception to the general rule above an- 
nounced, and is to be considered res adjudicata—does not 
apply to this case, because here the Court had no notice that 
the guardian was in fact the purchaser. 

We are, therefore, not at liberty to express an opinion 
whether such an exception can be allowed; but we will say 
this, if it is allowed at all, it should be done with extreme 
caution, and only under very peculiar circumstances. Who 
but the guardian can be relied on to show the property to per- 

sons wishing to buy, and to take the steps necessary to 
(290) make it bring a fair price? Who but the guardian can 

the Court look to for information, as to whether the 
matters have been conducted in such a way as to bring the 
property to sale under the most advantageous terms, and that 
in fact it did sell for a fair price ? 

It must be declared to be the opinion of this Court that the 
defendant holds the title as trustee for the plaintiff, and there 
must be an account as to the rents and profits, making allow- 
ance for any necessary and permanent improvements. It is 
proper also to say, this proceeding makes it necessary for the 
Court of Alamance County to appoint some other person to 
take charge of the plaintiff and his interests, in the room and 
stead of the defendant. 

PER CURIAM. Decree accordingly. 


Cited: 8S. C., post, 411; Rogers v. Holt, 62 N. C., 111; 
Froneberger v. Lewis, 79 N. C., 480; Dawkins v. Patterson, 
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87 N. C., 387; Bruner v. Threadgill, 88 N. C., 367; Sumner 
v. Sessoms, 94 N. C., 375; Cole v. Stokes, 113 N. C., 273; 
McEachern v. Stewart, 114 N. C., 372. 








DANIEL DELAP and others v. ROBERT DELAP and others. 


A testator bequeathed a female slave and her “offspring” to his second 
wife during widowhood, then to such of his children of that mar- 
riage as the slaves might think fit to live with; and in another 
clause he provides that the offspring of the slave is to be divided 
among the children of that marriage. The female slave, and the 
only daughter of her’s, died during the widowhood, the latter — 
several children: Held, that on the termination of the widowhoo 
the grandchildren of the female slave, whether born before or after 
the death of the testator, passed under the description of “offspring” 
to the children of the second marriage, and that the privilege of 
choosing an owner from among these designated legatees should be 
exercised by the legatees themselves, and if they could not agree the 
executor might deliver the slaves to them to be held in common. 


CavsE removed from the Court of Equity of Davipson 
County. 

The executor of the will of John Delap filed this bill, asking 
the advice and direction of the Court of Equity upon ques- 
tions growing out of the will, which is as follows: “I give 
and bequeath to my well-beloved wife Margaret the 
whole of my landed property not otherwise disposed (291) 
of; all the household and kitchen furniture of every 
description ; my negro man Tony, and my negro woman Eliz- 
abeth ; all to be hers during her lifetime or widowhood, and 
after her death or marriage all to be exposed to public sale by 
my executor on a reasonable credit, and the money arising 
from the sale thereof, and the offspring of the said negro wo- 
man (if any), to be equally divided among my children by 
my present wife. It is here to be understood that it is my 
will and desire that after the death or marriage of my wife the 
said Elizabeth and her daughter Milly are not to be sold, but 
to live with some of my children by my present wife, which- 
ever they may think fit.” 

The testator, John Delap, was twice married, and left chil- 
dren surviving him by both marriages. Joseph, Felix, Robert, 
Barnabas and Susannah, intermarried with Joseph Miller, 
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are the children of the second marriage. Margaret, the testa- 
tor’s last wife, survived him, and remained his widow until 
some time in the year , when she intermarried with one 
Jonathan Wilson. They are both made defendants to this 
bill. The other defendants are Robert and Barnabas of the 
second marriage, and all the children of the first marriage, 
with the husbands of the female children who have mar- 
ried. 

The negro woman Elizabeth, mentioned above, and her 
daughter Milly both died during the widowhood of Margaret. 
Milly left two children, which, since the marriage of the 
widow with Wilson, have been, and still are, in the executor’s 
possession. 

The executor states in his bill that differences exist among 
the next of kin and legatees of the testator as to the proper 
legal construction of the foregoing clause of the will. The 
children of he second marriage claim to be entitled to the issue 
of Milly to the exclusion of the children of the former mar- 
riage, insisting that the increase of Milly is included in the 
idea of the offspring of Elizabeth, and that they should be 
permitted to select their owner or owners among the children 

of the second marriage, who should pay a fair price for 
(292) them; or should be sold and the money divided amongst 

this set of children. The children of the former mar- 
riage, on the other hand, insist that as to the increase in ques- 
tion of the woman Milly, the testator, John Delap, died intes- 
tate, and that it should be distributed under the act of Assem- 
bly applicable to such cases. He calls upon the persons thus 
differing and embarrassing his action with their doubts to 
come forward and litigate them in this Court; and he prays 
the advice and direction of the Court in the premises. 

The defendants having failed to answer, judgment pro con- 
fesso is entered as to them, and the cause being set down for 
hearing ex parte on the bill and exhibits, was sent to this 
Court under the act of Assembly. 


Kittrell and Miller, for the plaintiffs. 
Gilmer, for the defendants. 


Battie, J. The pleadings do not show whether the chil- 
dren of the woman Milly were born after or before the death 
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of the testator. If before, then they belong, undoubtedly, to 
the testator’s children by his last wife; because Milly herself 
was given to them after the death or marriage of the widow. 
If after, even then we think that they are given the same 
way, under the description of the offspring of the woman 
Elizabeth, who was the mother of Milly. In support of this 
construction, it will be observed that Milly herself is be- 
queathed at first under the designation of Elizabeth’s off- 
spring, and her name is mentioned afterwards only for the 
purpose of declaring that she and her mother were not to be 
sold with the other property which had been given to the tes- 
tator’s wife during her life or widowhood, and that they were 
to have the privilege of selecting among the designated legatees 
the person with whom they might think fit to live. The word 
“offspring” will include grandchildren as well as children, 
unless there be some other expressions in the will indicative 
of a contrary intention, and we cannot find any such 
in the present will. (293) 

It has already been seen that the testator intended 
that his women, Elizabeth and Milly, should not be sold, but 
should have the privilege of selecting their owner from among 
the children of his last wife. The same favor, except perhaps 
in the particular of choosing their master, was, we think, 
intended to be conferred upon Milly’s children. See Wash- 
ington v. Blount, 48 N. C., 253. The mother and grand- 
mother being dead, and of course incapable of choosing for 
themselves or their offspring, the executor may permit one or 
more of the legatees, selected by and among themselves, to 
take the slaves in question upon paying a fair price for them. 
If the legatees cannot agree upon the person or persons to 
take them upon those terms, then the executor may deliver the 
slaves to them, to be held in common. 

Per curtam. A decree may be drawn in accordance with 
this opinion. 


Cited: Harrison v. Everett, 58 N. C., 164. 


Rep. 55—18 273 





IN THE SUPREME COURT. 





MEBANE v. WOMACK. 


GILES MEBANE, Exr., v. THOMAS WOMACK and wife and others. 


1. Where property is given by will to a mother for life, then to her 
children, and on failure of children to others, with a provision that 
it shall be valued and the value deducted from a share left to her by 
the same will in the division of a general fund, it appearing to be 
the intention of the testator to make the families of his several chil- 
dren equal, the value of the fee-simple in the land and the entire 
estate in the personal property must be charged against the mother 
in the general division. 


2. Where there is a limitation over of personal property, by will, after 
the death of a legatee for life, and such legatee dies before the testa- 
tor: Held, that the ulterior bequest must take effect, although the 
estate of the first legatee never vested, 


3. Where children are named in a will specifically, they cannot take as a 
class, and therefore the legacy of one so named who dies before the 
testator lapses, and the rest of the children cannot take it. 


Cause removed from the Court of Equity of Cas- 
(294) wer County. 

Mrs. Anne Yancy died in Caswell County in the 
year , having made and published her last will and testa- 
ment, of which the following is a copy of the material parts: 

“2. I give and bequeath to my granddaughter, Frances 
Ann McAden, the following slaves, to-wit: Grandison and 
Ned, Alexander and Emeline, Anne and Dolly; these slaves 
I bequeath to her for life, with remainder to her children, if 
she should have any; if not, then to her brothers; and in this 
bequest I mean to include any increase which may hereafter 
arise from the above-named slaves. 

“3. I give and bequeath to my granddaughter, Betsy Ann 
Mebane, daughter of Giles Mebane, a negro girl by the name 
of Harriet, together with her future increase, for her life only, 
and after death to her children should she have any, and in 
default of children, then to her brothers and sisters. 

“4. I give and bequeath to my daughter, Anne Elizabeth 
Yancy, the tract of land on which I now reside, lying on tho 
main road leading from Yanceyville to Greensboro, supposed 
to contain between five and six hundred acres, including the 
piece which I purchased recently from. John A, Graves, to 
have the same during her life only, and after her death I give 
it to her children, if she should have any, and in default of 
children, then to my granddaughter Frances Ann McAden. 
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I direct that the said land shall be received by my said daugh- 
ter as valuation, the value to be ascertained by three competent 
persons to be chosen by my said daughter and my executor; 
but in ascertaining the value my will is that the buildings, that 
is, the dwelling house and necessary out-houses, shall not be 
included. * * * JI also give to my daughter, Ann Eliza- 
beth, two negroes, Oscar and Susan, to be taken by her at 
valuation, the value to be ascertained as herein directed in 
regard to the land given to her; and the said negroes and their 
future increase to be held for and during her life only, with 
remainder to her children if she should have any, and on fail- 
ure of children, then to Frances Ann MecAden during her 
life, and upon her dying without children, then to her 

brothers and sisters. * * (295) 

“6. Having heretofore as in the possession of 
my deceased son, A. S. Yancy, a negro boy by the name of 
Iverson, I do hereby give him to the surviving daughter of 
my deceased son, Ann E, Yancy, at the value or price of $300, 
to have the said negro for her life only, and if she dies without 
children, then to be equally divided among my own children 
and grandchildren ; the grandchildren in said division to rep- 
resent or to stand in place of their parents. To my daughter, 
Mary Mebane, I give a negro girl, Keziah, valued by me at 
$250; to my daughter Ann Elizabeth, a girl by the name of 
Lettice of the same value; and to my executor, for the separate 
use of Virginia B. Swepson, a girl by the name of Malinda, 
of the same value; and whatever increase may have arisen 
from the said slaves since they were placed in the possession 
of my daughters above named I give and dispose of as I have 
given and disposed of the parents of such children or increase, 
and without any additional charge or valuation for such in- 
crease; and I hereby direct the proverty bequeathed in this 
clause to be held by the tenure and upon the limitations here- 
inafter specified in the residuary clause of this will. 

“All the rest and residue of my property and estate I will 
and direct to be equally divided into five equal shares or por- 
tions and allotted to my children and grandchildren as follows: 
One-fifth part to my daughter, Mary Catharine, the wife of 
Giles Mebane, for and during her natural life, and after her 
death to her children. One other fifth part to my executor, in 
trust for the sole and separate use of my daughter, Virginia B. 
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Swepson, during her life, and after her death to her children, 
if she should have any, and on her failure to have children, 
then to my own children and grandchildren, the said grand- 
children to represent in the division their deceased parents and 
take only such share as they would have taken if living. One 
other fifth part to my daughter, Ann Elizabeth, for her natural 
life only, and after her death to her children, if she shall have 
any, and on failure of children, then to my own children and 
grandchildren as above directed. One other fifth part to the 

child of my deceased son, Algernon S. Yancy, namely, 
(296) Ann E, Yancy, for her natural life only, and after her 

death then to her children, and on failure to have chil- 
dren, then to my own children as above directed; and the 
remaining fifth part I give to the children of my deceased 
daughter, Frances McAden, namely, Bartlett Y. McAden, 
Rufus McAden, John Henry McAden and Frances Ann 
McAden, to be equally divided between them. My will is 
that in the division of the residuum of my estate as above 
directed the property specifically bequeathed herein shall all 
be valued and accounted for, except the negro slaves given to 
my two granddaughters, Betsy Ann Mebane and Frances 
Ann MecAden, and when the division is made my daughter 
Ann Elizabeth may exercise her own will and take her share 
in property or its value in money, as she may think best. 

* * * * * * * 

“My will and desire is that the valuation of the residue of 
my estate be made by five competent persons to be chosen 
by my executor with the approval of my children, and that 
the valuation and division so made by my executor and the 
five persons aforesaid be returned to and recorded in court. 
I direct that my executor shall at all times be subject to the 
control of my daughter Virginia in regard to the property he 
may hold in trust for her; that her order to him for any share 
of it at any time shall be full and sufficient authority to him 
to dispose of it according to such order, and that her indi- 
vidual receipt be sufficient evidence for him as to any sum or 
sums he may pay to her or dispose of for her benefit. 

(A) “In the fourth clause of my will I have bequeathed to 
Frances Ann McAden the remainder in the slaves, Oscar and 
Susan, after the death of my daughter Ann Elizabeth; now 
my will is that in the division of the residue of my estate the 
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value of their interest given in the slaves as aforesaid to the 
said Frances Ann be ascertained by the five persons above 
specified, and that my said granddaughter shall account for 
the same at the valuation aforesaid, as a part of her share of 
the residuum. During the life of Giles Mebane, the hus- 
band of my daughter Mary Catharine Mebane, I will 

and direct that the property herein given and be- (297) 
queathed to his wife shall be held by him in trust to 
manage and improve the same for the sole and separate benefit 
of his w ife and children, and in no event shall he have power 
or authority to dispose ‘of the same without the consent of 
his wife, to be rendered in writing, and to be attested by at 
least one credible witness. I appoint my son-in-law, the said 
Giles Mebane, executor of this my last will and testament, 
hereby revoking all others, ete.” 

The bill is filed by the executor, stating that in conse- 
quence of conflicting claims among the several legatees he finds 
difficulties in the way of carrying the provisions of the above 
will into effect, and prays the advice and direction of the 
Court upon the following questions, viz. : 

One arises on the second clause of the will. The legatee 
therein named, Frances Ann McAden, who was an infant 
about twelve years old, died after the execution of the will, 
but in the lifetime of the testator, and the question is, 
whether the limitation of her brothers, Bartlett Y. McAden, 
John H. MeAden and Rufus MecAden, is effective to pass the 
interest in these six slaves to them, or does the legacy lapse 
and fall into the residuum of the estate ? 

Another question grows out of clause four, viz., whether 
in making a valuation of the land the life-estate of Ann 
E. (now Mrs. Womack) should only be estimated, or whether 
the value of the whole fee shall be charged against her in 
the division of the residuum. 

The same question arises upon this clause as to the slaves 
given to Mrs. Womack for life, and in the several other 
instances where life-estates only are given in slaves and other 
property. 

The same question particularly arises in respect of Oscar 
and Susan, who are given by clause four to Ann E. for her 
life only, with a contingency to her children, and on failure 
of children, then over to Frances A. McAden, and who are 
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directed in the clause marked (A) to be valued against the 
said Frances Ann. 
Another difficulty arises upon the distribution of 
(298) the residuum, whether the share of Frances Ann 
McAden lapsed by her death in the lifetime of the tes- 
tator, and therefore to be deducted from the fifth going to the 
McAden children, or do they take a full fifth without such 
abatement ? 

The executor states that Ann E. Yancy, the only daughter 
of Algernon S. Yancy, is an infant residing with her mother 
in the State of Tennessee, and the legatees having a con- 
tingent interest in the property have given him notice not 
to deliver it to her guardian, to be taken beyond the limits 
of the State, and although he thinks it is a question with 
which he has nothing to do, yet he says he is willing to act 
in the matter until the parties settle the question between 
them. 

Ann E. Yancy, after the death of the testator, intermar- 
ried with Thomas Womack, and he, together with Virginia 
intermarried with George W. Swepson, Bartlett Y. McAden, 
Rufus MeAden and John H. McAden, children of the de- 
ceased daughter, Frances McAden, Ann E. Yancy, only child 
of Algernon S. Yancy, and Mary Catharine Mebane, wife of 
the executor, are made defendants. 

The several defendants (except Mrs. Mebane) answered the 
bill, admitting the facts alleged, and each contending for the 
construction favoring their interests in the questions above 
propounded to the Court. 

The cause was set down for hearing on the bill, answers 
and exhibits, and sent to this Court for trial. 


Norwood, for the executor. 
Bailey, for the McAdens. 
Morehead, for Swepson and wife. 
Kerr, for Womack and wife. 


Battie, J. The questions arising upon the construction 
of the will of Ann Yancy will be considered -by us in the 
order in which they are presented in the pleadings, 

1. The first question arises upon the following clause: “T 
give and bequeath to my grand-daughter, Frances Ann Mc- 
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Aden, the following slaves, to-wit, Grandison, ete. 

These slaves I bequeath to her for life, with remainder (299) 
to her children, if she should ever have any, if not, 

then to her brothers, ete.” The legatee having died in the 
lifetime of her grandmother, it is clearly settled by the cases 
of Simmons v. Gooding, 40 N. C., 382, and Roach v. Knight, 
44 N. C., 103, that the remainder shall take effect in her 
brothers. 

2. The second question is presented upon the fourth clause, 
which is as follows: “I give and bequeath to my daughter 
Ann Elizabeth Yancy the tract of land on which I now 
reside, ete., to have the same during her life only, and after 
her death I give it to her children, if she have any; and in 
default of children, then to my granddaughter Frances Ann 
McAden. I direct that said land shall be received by my said 
daughter at valuation; the valuation to be ascertained by 
three competent persons to be chosen by my said daughter and 
my executor; but on estimating the value, my will is that 
the buildings, viz., the dwelling-house and necessary out- 
houses, shall not be included.” The dispute between the 
parties whether the valuation of the land, exclusive of the 
houses, shall be of the fee-simple interest, or only of the 
devisee’s life-estate, must unquestionably be decided in favor 
of the former. It is a fundamental rule in the construction 
of a will that the intent of the testator, to be ascertained by an 
examination of all its parts, shall prevail, provided it is 
consistent with the established rules of the law. Here it is 
manifest that the testatrix, in the distribution of her prop- 
erty among her living children and the children who had 
died, intended an equality, or an approximation to it, as be- 
tween the different families. It is equally clear that she 
wished to provide for keeping the property in the families 
as long as possible, by giving to the living legatees life-estates 
only, with remainders to their respective children, should 
they have any. This policy seems to have been departed from 
only in the share of the residuum given to the McAden chil- 
dren. The property which is thus given by the testatrix to 
one of her children for life, with remainder to the children 
of such devisee or legatee, was designed as a full pro- 
vision for the family of such devisee or legatee, and (300) 
consequently the valuation to be put upon it for the 
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purposes of the general division among all the families ought 
to be of the whole estate, that is, the fee-simple interest in 
the land and the absolute interest in the slaves, 

3. The third question, which relates to the valuation of the 
slaves, was so intimately connected with the second that we 
were obliged to consider them together, and the result is 
already announced. 

4. The fourth question is presented by the following 
clauses: “I also give and bequeath to my said daughter 
(Ann Elizabeth) two negroes, namely, Oscar and Susan, to 
be taken by her at valuation, ete., to be held for and during 
her life only, with remainder to her children, if she should 
have any; and on failure of children, then to Frances Ann 
McAden during her life; and upon her dying without chil- 
dren, then to her brothers and sisters.” “In the fourth clause 
of my will I have bequeathed to Frances Ann McAden the 
remainder in the slaves Oscar and Susan, after the death 
of my daughter Ann E.; now, my will is, that in the division 
of the residue of my estate the value of the interest given 
in the slaves aforesaid to the said Frances Ann be ascertained 
by the forms above specified ; and that my said granddaughter 
shall account for the same at valuation aforesaid as part of her 
share of the residuum.” The difficulty suggested in these 
clauses involves two subordinate questions. The first is 
whether the latter clause takes away from the children of 
Ann Elizabeth the contingent remainder given to them in 
the former, and we are of oninion that it does not; because 
the omission to name them is contained in a mere recital of 
the precedent gift for life to Ann E., and not intended to 
change the limitation to her children, engrafted upon it. 
The second question is whether, as Frances Ann died in the 
lifetime of the testatrix, her contingent interest in the said 
slaves will go to her brothers; and by reference to the cases 
cited in the answers to the first principle question it will 
be seen that the remainder will be good, whether it be a vested 
or contingent one. These two subordinate questions being 

settled, we have no hesitation in saying that while the 
(301) legatee Ann Elizabeth must account for the slaves 
in question at the value of the absolute interest in 
them, for the reasons already given, the McAden children 
ean be charged in the general division of the residue with 
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the value of their contingent interest only, just as it must have 
been charged against their sister had she lived. Their only 
interest in the said slaves is a contingent interest, and that is 
all which the will requires to be valued. 

5. The fifth question relates to the residuary bequest which, 
after dividing the residue of the estate into five parts and 
assigning a part to each of the three living daughters of the 
testatrix and a part to her granddaughter, Ann E. Yancy, 
concludes thus: “And the remaining fifth part I give to the 
children of my deceased daughter, Frances McAden, namely, 
Bartlett Y. McAden, Rufus McAden, John H. McAden and 
Frances Ann McAden, to be equally divided between them.” 
This question presents the enquiry whether, if one of several 
legatees of a fund, being brothers and sisters, die in the life- 
time of the testatrix, his or her share will lapse and thereby 
fall into the residuum, or will survive to his or her brothers 
and sisters. For the latter construction it is contended that 
the brothers and sisters take as a class, as the children of a 
deceased parent, and that, therefore, if one die before the 
testatrix the survivor will take as representing the class; and 
for this the counsel has referred to the case of Simms v. Gar- 
rot, 21 N. C., 393. Had the will given the property to the 
children of Frances McAden, deceased, without naming them, 
then they could have taken as a class only, and the argument 
would have been unanswerable; but by naming them they 
became legatees individually, and the death of one in the 
lifetime of the testatrix must be attended by the usual result 
of a lapse. Thus in the case of Knight v. Gould, 2 Myl. and 
Keene, 295, it was said by the Lord Chancellor: “A bequest 
to children living at the testator’s death is, on all hands, ad- 
mitted to be a bequest to the class, and it survives to those 
who shall answer the description by surviving the testator. 
Then, why not also a bequest to executors? But it is 
said the words ‘hereinafter named’ are added, and that (302) 
these words added to a bequest to ‘children’ would 
make the descripiton cease to be that of a class. Assuredly 
it would, because such words are used for the very purpose of 
specifying certain of the children, and therefore they must 
expressly exclude the supposition of a class being intended, 
ete.” The consequence is that the brothers of Frances Ann 
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McAden are entitled to only a fifth part of their deceased 
sister’s share of the residue. 

6. The sixth and last question is one which we cannot an- 
swer; because upon the present bill we are not at liberty to 
give any direction in relation to the slaves bequeathed to the 
testatrix’s granddaughter, Ann E. Yancy. When her guard- 
ian shall attempt to remove her slaves beyond the limits of 
the State the other legatees who have a contingent interest 
in such slaves may proceed as they may be advised to have 
such interest secured to them. 

A decree may be drawn in accordance with this opinion, and 
the executor must pay all the costs out of the assets of the 
estate in his hands. 

PER CURIAM. Decree accordingly. 


Cited: Twitty v. Womack, 90 N. C., 646. 








JOHN C. PETTIJOHN and another v. HENRY WILLIAMS and another. 


Where vendees of property filed a bill in equity against the vendors, 
alleging a fraudulent misrepresentation and great losses arising 
from defects in the property, and praying a rescission of the con- 
tract, the Court will not compel the plaintiff to choose between 
releasing a recovery at law for the fraud, obtained during the pen- 
dency of the bill, and dismissing the bill (the sum recovered at law 
not having been accepted by the plaintiffs), but will permit them to 
proceed with their suit in equity, and in case of a recovery in that 
Court, to take the benefit of whichever recovery may appear the 
more adequate. 


Apprat from an interlocutory order of the Court 
(303) of Equity of Martin County, Judge Caldwell pre- 
siding. 

In the year 1849 William Milson, and Henry Williams, as 
the executor of Ezekiel S. Whitley, deceased, conveyed to 
the plaintiff John C. Pettijohn, a fishery and the appur- 
tenances, to-wit, a vessel, two flats, a number of fish barrels, a 
quantity of salt, salt barrels, some ropes, etc., at the price of 
$3,500, and took in payment therefor five bonds on one Clay- 
ton Moore, for $480 each, payable at different dates; two 
notes on Caleb Walker for about $250 each, bearing interest ; 
a bond on Bryan Griffin and J. G. Griffin for $230, or there- 
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abouts ; a bond on Jonathan Capehart for $416.66, amounting 
in all, with interest, to about $3,470, all of which were 
endorsed by the plaintiff Pettijohn. Afterwards, upon a set- 
tlement between Williams and Milson of the co-partnership 
business, it was found that the firm was indebted to Henry 
Williams in a large amount, and these bonds and notes were 
transferred to him, and he from that time held them in his 
individual right. Williams endorsed the bond on Capehart 
to Cushing B. Hassell without consideration, to enable him 
to bring suit in Martin County, where the latter lived; and 
accordingly suit was brought against the obligor and the en- 
dorser in the County Court of Martin County, and a judg- 
ment obtained at July Term, 1850, for principal and interest. 
Execution was taken out on the same, and was about to be 
collected off of the plaintiff Pettijohn. In July, 1851, the 
plaintiff John C. Pettijohn, filed an original bill in this case 
against Milson and Williams, alleging, among other things 
that they had induced him, Pettijohn, to purchase the fishery 
and appurtenances by fraudulent and deceitful representa- 
tions as to its qualities and capabilities. The bill sets forth 
minutely and at great length the particulars of the transaction, 
and the means used to defraud the plaintiff Pettijolhn; the 
deficiencies of the property and the heavy losses sustained 
by him in consequence of this fraud. He alleges that in 
consequence of the obstruction in the seine-ground he had been 
driven to heavy expense in endeavoring to get rid 
of them, and that still the condition of the fishery is (304) 
such as to make its continued operation ruinous. He, 
therefore, prays the Court to decree a rescission of the con- 
tract of purchase; a restoration of the notes and bonds given 
by Pettijohn for the property; and a refunding to him of 
the great sums paid in endeavoring to make the property 
useful, and he submits to re-convey the fishery and the ap- 
purtenances. He prays that the defendant Williams may be 
enjoined from collecting the judgment obtained against him 
as endorser on the Capehart bond, and that he may be further 
enjoined from negotiating or collecting the other bonds, and 
for general relief. 

The defendants answered denying the allegations of the 
bill, and urging matter of law upon which they relied as a 
defense. 
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On the coming in of the answers the injunction was dis- 
solved as to the judgment at law, and execution ordered to 
issue against plaintiff and his sureties to the injunction bond; 
and that the injunction be continued as to the assignment or 
transfer of the other notes and bonds. 

The bill was continued over as an original bill, and 
amended by stating that Pettijohn had conveyed one-half 
of his interest to Pender, and by making him (Pender) a 
party. In this amended bill they both offer to re-convey the 
property, and pray a rescission of the contract. Subsequently, 
Pettijohn sold his whole interest to Pender, and a supple- 
mental bill was filed stating that fact, and again offering on 
the part of Pender to re-convey upon a rescission of that con- 
tract. 

These bills were also answered by the defendants, denying 
as before stated, and urging other reasons against plaintiffs’ 
right to recover. 

After the filing of the original bill Pettijohn brought suit 
against Milson and Williams in the Superior Court of law of 
Washington County, declaring in an action on the case for a 
fraud in the sale of this fishery. The suit being removed to 
Chowan for trial, at Fall Term, 1853, plaintiff recovered a 
verdict against Milson for $1,500, but a verdict of not guilty 

was rendered in favor of the other defendant, Wil- 
(305) liams. The plaintiff appealed to the Supreme Court 

upon exceptions taken to the trial below, and that 
Court being of opinion that there was error, ordered a venire 
de novo as to Williams. (Vide 46 N. C., 145.) Ona second 
trial as to the defendant Williams, the jury found a verdict 
for $700, which he, Williams, paid into the Clerk’s office. 

At the Spring Term, 1855, the following entry was made: 
“Defendants have leave to file their plea since the last con- 
tinuance.” 

At the Fall Term, 1855, an affidavit of the above facts as to 
the suit at law was filed by defendant Williams, upon which 
was based a motion that the plaintiffs should be put to their 
election whether they would receive the recovery at law or 
proceed further with this suit. 

In reply to this affidavit plaintiff Pettijohn filed an affida- 
vit stating that Milson is utterly insolvent, and that there is 
no prospect of making anything from the recovery in the court 
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of law against him, and that plaintiff has not yet taken any 
part of the recovery against Williams. 

Whereupon, the following order was made by his Honor 
in the Court below: “On motion of defendants’ counsel it is 
ordered that the plaintiff elect to take the judgment at law 
recovered by the said Pettijohn, and to dismiss the present bill 
or to release the said judgment. 

From this order the plaintiffs prayed an appeal to the Su- 
preme Court, which was allowed. 


Rodman, for the plaintiffs. 
Smith, for the defendants. 


Pearson, J. Supposing the doctrine of election to be ap- 
plicable to a case like the present, there is error in the decre- 
tal order appealed from, in this: that it puts the plaintiff to 
an election either to dismiss his bill or to release the judg- 
ment which he had obtained at law. There is no precedent 
for such an order. Where the Chancellor is informed that a 
plaintiff in equity is at the same time prosecuting a 
suit at law against the same defendant, for the same (306) 
thing, he will, after answer filed, and time for filing 
exceptions past, order the bill to be dismissed, unless the 
plaintiff will submit to an injunction against taking any 
further proceedings in the suit at law pending the proceedings 
in equity; thus leaving the way open for the plaintiff, if he 
fail in obtaining relief in equity, to fall back upon his remedy 
at law, if he have any. If the plaintiff elect to proceed at 
law, his bill is dismissed without prejudice, so that if he fail 
at law he may fall back upon his remedy in equity and file 
a new bill. 2 Madd. Ch., 358-9; Daniel’s Chancery Prac- 
tice, and the cases cited. The idea that a plaintiff must 
release, forego and forfeit his judgment at law, as a condi- 
tion precedent, without which a court of equity will not enter- 
tain his bill, is not intimated in any of the books. The de- 
cretal order must be reversed. 

By way of a protestando, which, as Lord Coke says, is the 
“exclusion of a conclusion”; in other words, to prevent mis- 
apprehension, and without intending to express an opinion 
on either side, but merely to suggest ideas for the considera- 
tion of the counsel, we think proper to add, it would seem 
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upon the authorities, that this doctrine of election, according 
to which a court of equity will refuse, after answer filed, to 
entertain a bill unless the plaintiff submit to an injunction 
as to further proceedings in his action at law, applies only to 
eases where the plaintitf seeks to recover from the defendant 
the same thing that he is seeking to recover in an action at 
law, which is then pending; as, when an action of account is 
pending, and the plaintiff files a bill for an account. It is 
put upon this reason, as the parties are the same and the relief 
is the same, the second suit is merely for vexation, and conse- 
quently will not be entertained by a court of equity, unless 
upon condition that all further proceedings in the first are in 
the meantime to be suspended. See Madd. Ch. and Daniel’s 
Ch. Prac., and the authorities cited. It would therefore seem 
to follow that if the remedy in equity is different, being more 

adequate and better adapted to meet the justice of the 
(307) case than the remedy at law, there is no reason why 

the plaintiff may not, in conscience, resort to all the 
means of redress for the injury which has been done to him, 
which the courts of the country will give; and after ascertain- 
ing the extent of the relief which will be granted to him in 
the several courts, then to make his election and enforce by 
execution the judgment or decree of that Court which he may 
be advised, metes out to him the fullest measure of justice. 

It is settled, that upon a bill for the specific performance 
of a contract to convey land the fact that the plaintiff has 
already recovered judgment for damages for a breach of con- 
tract does not present a case for election; indeed, according 
to the old practice, the bill would not be entertained, unless 
the plaintiff had first established his right by an action at 
law. 1 Madd. Ch., 262, and the cases cited. So, by way of 
analogy, if there be several tort-feasors, the party injured may 
sue one alone, get judgment, let it stand, then sue another, 
take judgment, ete., and finally make his election, out of 
which he will take satisfaction. This is familiar nist prius 
learning; see also Casey v. Harrison, 13 N. C., 244, where 
this subject is treated of arguendo. 

There is still another consideration. After the plaintiff has 
obtained judgment at law, cui bono should a court of equity 
enjoin him from further proceedings, as a condition to enter- 
taining his bill? The very fact of his receiving satisfaction 
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of the judgment at law, extinguishes his cause of action in 
equity, and will put him out of court, so as to defeat his pur- 
pose of ascertaining in which Court he can have the fullest 
measure of justice. 

On the other hand, we think it proper also to suggest for 
the consideration of counsel, that it may be doubted whether 
the plaintiff is not too late in making his application to this 
Court. He has used the fishing ground for two years; he 
has assigned his interest to the other plaintiff, Pender; many 
of the articles included in the contract sale were perishable, 
and cannot be returned; the changes and alterations in the 
fishing hole and beach may not permit the parties to be 
put in statu quo; and he has tested the qualities and (308) 
capabilities of the fishing ground. See McDowell v. 
Simms, 45 N. C., 130. 

PER CURIAM. Decretal order reversed. 


Cited: 8. C., post, 355; Stanton v. Hughes, 97 N. C., 321. 





